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GUCKENHEIMER & Son vs. Day & Hiaes. 


1. Where an affidavit to obtain an attachment against the firm of D. 
& H. set out the names of the persons composing the defendants’ 
firm, and statel that the said D. & H. ‘‘conceal themselves,’’ it 
was not demurrable, on the ground that it did not allege that the 
individual members composing the firm concealed themselves. 

. The statute allows an agent or attorney to sue out an attachment. 
and consequently authorizes him to do whatever is necessary to 
perfect the process, including the execution of the bond required 
to accomplish this. 

.) A declaration upon an account for the amount specified in an. 
attachment, which alleged that the plaintiffs in the declaration 
were plaintiffs in attachment then pending in the superior court, 
and that the attachment had been levied on a lot of groceries as 
the property of defendants, fully described in the sheriff’s levy on 
the attachment, which was then in the clerk’s office of the supe- 
rior court of the county, and which prayed judgment against the 
property attached, and also a general judgment, sufficiently iden- 
tified the attachment upon which it was based. ; 

(b.) Aplaintiff in attachment has the right to amend the attachment, 
declaration or bond, as in other cases at common law. 

3. Even if the levy was informal, because not sufficiently specific, it 
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could be put in form by allowing the officer making it to amend 
it, and authority is given to the court before which the attachment 
is returned to order the amendment. . ; 

(a.) Semble, that an entry of the levy of an attachment in these 
words, ‘“‘ I have this day levied the within attachment on all the 
goods in the store of Day & Higgs, as the property of Day & Higgs, 
at twenty minutes after nine o’clock A. m., this 17th day of March, 
1882,’’ was sufficient. 

December 19, 1884. 


Partnership. Attachment. Amendment. Levy and 
Sale. Before Judge Bower. Appling Superior Court. 
March Term, 1884. 


Reported in the decision. 


G. J. Hotton & Son; Henry B. Tompxrtns, by R. B. 
Tripps, for plaintiffs in error. 4 


Roserts & Surru, by brief, for defendants. 


Hatt, Justice. 


The plaintiffs, by their agent, made an affidavit to pro- 
cure an attachment against “ Joseph Day and Isaac Higgs, 
doing business under the name and style of Day & Higgs,” 
in which it was alleged that they owed plaintiffs $150, and 
that the said “ Day.& Higgs conceal themselves.” They 
also gave the bond required in such cases, which was ex- 
ecuted in their name by their said agent. The sheriff 
served the writ by entering thereon this levy: 

**T have this day levied the within attachment on all the goods in 
the store of Day & Higgs, as the property of Day & Higgs, at twenty 
minutes after 9 o’clock A. M., this 17th day of March, 1882.’’ 

At the term of the court to which the attachment was 
returnable, they filed their declaration upon an account 
for the amount specified in the attachment, and alleged 
that they were plaintiffs in attachment then pending in 
the superior court, and that the attachment had been levied 
on a lot of groceries as the property of defendants, fully 
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described in the sheriff's levy on the attachment, which 
was then in the clerk’s office of the superior court of the 
county, and prayed judgment against the property attached, 
and also a general judgment. To this suit the defendants 
filed a written demurrer, upon the grounds following: 

(1.) That the attachment affidavit stated that Day «& 
Higgs, using their partnership name and title, “ conceal 
themselves,” when it should have set forth that the individ- 
ual members composing the firm conceal themselves. 

(2.) It appears that the bond in the attachment proceed- 
ings is signed by an agent, and it is not shown that the 
agent had authority to bind the plaintiffs by his signature 
thereto. 

(3.) That the levy made by the sheriff does not describe 
with sufficient certainty the property attached. 

(4.) That the declaration “filed in the case ” makes no 
sufficient reference to the proceedings, in that it fails to 
describe the defendants in attachment, or the term of the 
superior court to which it was made returnable, and “ does 
not otherwise identify it as the declaration in said case.” 

Plaintiffs proposed to obviate the objections to the bond, 
levy and declaration by amendments, which the court re- 
fused. The demurrer was sustained, and judgment was 
rendered dismissing the suit; thereupon the plaintiffs ex- 
cepted,and prosecuted their writ of error to this court. 

1. We do not think that a proper construction of this 
affidavit justifies the conclusion that the firm, and not the 
individual members thereof, “concealed itself.” The full 
names of the members of the firm are set forth, and then 
it is stated that “ Day & Higgs conceal themselves.” Day 
& Higgs were the members of this firm, and they are both 
charged with concealing themselves. There is nothing in 
this ground of the demurrer, and it should have been over- 
ruled, 

2. Neither do we think that there was enough in either 
the third or fourth grounds to sustain the demurrer. The 
statute allows an agent or attorney to sue out an attach- 
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ment, and consequently authorizes him to do whatever is 
necessary to perfect the process, including the execution 
of the bond required to accomplish this. Code, §§3265, 
3266. We think the declaration also sufficiently identi- 
fied the attachment upon which it was based. A refer- 
ence to the record of file would have left no doubt of this 
fact. /d certum est quod certum reddi potest. But admitting 
the existence of the defects pointed out by the demurrer, 
they were amendable. The right is given to plaintiffs in 
attachment by express enactment to amend the attach- 
ment or declaration or bond as in other cases at common 
law. Code, §3316. At common law, pleadings may be 
amended as matter of right, either in form or substance, 
at any stage of the cause, provided there is enough in 
them to amend by. /d., $5479. 

3. Even if the levy was informal, because it was not 
sufficiently specific, which, to say the least, in this case is 
somewhat doubtful, it can always be put in form by allow- 


ing the officer making to amend it, and authority is given 
to the court before which the attachment is returned to 
order the amendment. /d., §3316. We are strongly in. 
clined to think there was no necessity for these amend- 
ments, but as the plaintiffs were willing to make them, 
the court should have permitted it to be done. 

Judgment reversed. 


Lone vs. JOHNSON. 


- Toa suit on a note, the defendant having pleaded that the note 
did not belong to the plaintiff but to another, that in a suit against 
such other person, he had been garnished, and had tendered the 
money into court, and the issue being in whom the title to the 
note was at the date of the garnishment, there was sufficient evi- 
dence to uphold the verdict for the plaintiff, and it was not con- 
trary to law and evidence. 

. If a negotiable promissory note is transferred before due as collat- 
eral security, it is protected from garnishment in a suit against the 
payee, and the debtor is liable to the holder for the principal and 
interest of the debt. 
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(a.) Tendering money into court does not stop interest against a gar- 
nishee; he must pay it into court to stop interest. 

3. Although a debtor, who was garnished in a suit against the payee 
of the note given by him, had answered, admitting the indebted- 
ness and tendered the money in court, yet if no judgment was 
rendered against him, and no money was paid by him, and in the 
meantime another than the payee brought suit on the note, if a 
recovery should be had, the garnishee would be protected. 

. Where a promissory note was signed by two, and after the name 
of one of the signers were added the letters “S. C.,’’ and where 
such person was sued as a surety, and the pleaof the other defend- 
ant recognized him as such, there was sufficient evidence on which 
to found a verdict against him as surety. 

November 11, 1884. 


Garnishment. Promissory Notes. Collateral Security. 
Vendor and Purchaser. Tender. Interest. Principal 
and Surety. Before Judge Simmons. Houston Superior 
Court. April Term, 1884. 


To the report contained in the decision, it is only neces- 


sary to add that the note sued on was payable to Cicero 
Johnson, or bearer, and was signed by T. J. Long and C. 
M. Newberry, “S.C.” Suit was brought by W. G. John- 
son against Long, as principal, and Newberry, as security 
The plea of Long speaks of him as the principal debtor. 
A recovery was had by plaintiff; a motion for new trial 
made by Long, was denied, and he excepted. 
For the other facts see the decision. 


M. G. Bayne, by brief, for plaintiff in error. 
A. C. Ritey; B. M. Davis, for defendant. 


Jackson, Chief Justice. 


Suit was brought against Long and Newberry on a 
promissory note. A verdict was returned, and judgment 
rendered against the defendants, Long, as principal, and 
Newberry, as surety. Long made a motion for a new trial, 
and error is assigned on its refusal on’all the grounds 
therein set out. 
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1. The defence was that the note belonged to the payee, 
Cicero Johnson, and not to his brother, W. G. Johnson, 
the plaintiff in this suit; and that, in a suit in favor of 
Mary Long, the mother of defendant, against Cicero, the 
defendant was gurnished and had tendered the money into 
court. So that the issue is, in whom was the title to the 
note when defendant was garnished? The verdict is sup- 
ported by evidence that the title was in the present plain- 
tiff at that time, and is not contrary to law and evidence, 
on the ground that it is not so sustained. 

2. There was no error in the charge that, if the note was 
transferred before due to the plaintiff as collateral secu- 
rity, it was then protected from garnishment, and defend- 
ant was liable for principal and interest. There is evidence 
that the note was so transferred as collateral, if not in 
words, in deduction from the facts proved, and the charge 
was authorized by the evidence. Tendering the money 
into court does not stop interest against a garnishee; he 
must pay it, to stop interest, into the court. 

3. There was no error in instructing the jury that, if 
they found for plaintiff, defendant would be protected 
from paying the money as such garnishee, though he had 
answered that he owed it to the party sued in the case in 
which he had been garnished. If he did not in fact owe 
it, and the note was then transferred before due to another, 
he was protected. No money had been paid by him, and 
no judgment rendered against him as garnishee. 

4. The note, on its face, has the appendage of S. C. after 
Newberry’s signature ; he was sued as security, and Long’s 
plea recognizes him as such. Therefore there is no error 
that the verdict or judgment makes him liable as surety 
on the ground of want of proof. The defendant’s plea 
admits it, and Newberry does not complain. 

It is clear on the law and facts that the verdict ought to 
stand. 

Judgment affirmed. 
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Fry et al. vs. CALDER et al. 





1. Attorneys who were employed to resist the liens claimed by me- 
chanics and contractors on real estate, amounting to five or six 
hundred dollars, and who succeeded in reducing the recovery to 
about sixty dollars, had a lien for their fees upon such property 
as against the owner who employed them. The reduction of the 
claims against the property was equivalent to a recovery to that 
extent. 

. Property recovered by attorneys remains subject to their lien for 
fees, unless transferred to bona fide purchasers without notice. 
Where, pending the litigation in regard to the lien, the defendant 
sold the property to pay a debt, and in the contract with his ven- 
dee the liens were recited, and it was agreed ‘‘ that a credit shall 
be entered in, his (defendant’s) favor on account of his indebted- 
ness for as much of said sum of five thousand dollars as shall 
remain after fully satisfying such of said claims as shall be ascer- 
tained to be legally chargeable as liens upon said property,’’ the 
purchasers were put upon notice, and were not bona fide purchasers 
without notice, so as to defeat the liens of the attorneys of the 
defendant. 

(a.) If the earlier decisions of this court seem to militate against this 

view, they were made prior to the act of 1873 (Code, §1989), and 
are not now applicable. 


February 7, 1885. 








bo 























Attorney and Client. Liens. Vendor and Purchaser. 
Notice. Before Judge HamMmonp. Fulton Superior Court. 
March Term, 1884. 







Reported in the decision. 









Geo. T. Fry; Auex. C. Kina, in propriis personis, for 
plaintiffs in error. 







Jackson & Kina, for defendants. 


Jackson, Chief Justice. 









Fry and King filed a petition before the superior court 
against Calder and the Chess-Carley Company, setting up 
a lien as attorneys at law upon certain real estate, sold by 
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Calder to said company, pending litigation between certain 
mechanics and contractors, in which litigation petitioners 
successfully defended the property against claims amount- 
ing to some five or six hundred dollars, so as’ to reduce 
them to some sixty dollars, for which they claimed fees of 
eighty dollars, and prayed that de’endants show cause 
why they did not pay said fees. The petition alleges that, 
in the contract of sale from Calder to the Chess-Carley 
Company, mention is made of these several claims of me- 
chanics and contractors’ liens, and from the price at which 
the property is estimated, deduction is to be made of the 
amount legally ascertained to be due upon them. 

On demurrer to this petition, the court held that the 
petitioners had no lien on the property, and refused the 
rule to show cause. On that judgment error is assigned. 

1. If the property still belonged to Calder, who em- 
ployed the counsel, their lien would be good. Section 
1989 of the Code, among other things on which the lien of 
attorneys attaches, recites that “upon all suits for the 
recovery of real or personal property, and upon all judg- 
ments and decrees for the recovery of the same, attorneys 
at law shall have a lien on the property recovered for their 
fees,” etc. These suits resulted in the recovery of this 
real estate from a claim of some five hundred dollars upon 
it, operating upon it as liens if the other side had been suc- 
cessful, and by virtue of which liens the property could be 
sold under the sheriff's hammer. To the amount of the re- 
duction of these liens from what was claimed to the trifle 
found due, this real estate was successfully defended, and 
from their clutch, to the extent of the amount reduced, this 
house and lot was recovered.. It makes no difference 
whether the recovery be by the defence or by the plain- 
tiff. The successful counsel on the one or the other side 
is entitled to his lien. 

Therefore the conclusion seems irresistible, that if Cal- 
der had not sold to the Chess-Carley Company, the lien of 
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counsel for fees for successfully defending his property 
against the grasp of lien creditors would be good. 

2. How does this sale to the company affect it? Is the 
lien still good in their hands? The same section of the 
Code and the same paragraph, part of which is transcribed 
above, enacts, “ And the property recovered shall remain 
subject to said liens, unless transferred to bona fide pur- 
chasers without notice.” 

Did this company have notice? Clearly, it seems to us 
from the petition, the facts of which this demurrer admits. 
From the price for which they bought the house and lot 
these contractors and mechanics’ liens, when legally as- 
certained, are to be deducted. This is in their contract 
with Calder. So that Calder pays the loss, and not the 
company. And if the sale is to pay a debt due by Calder 
to them, the less the property has to pay the lien creditors, 
the more of that debt will the company secure. So that, 
in equity and good conscience, the company, in the latter 
event, ought to pay the laborers, who put in their pockets 
four or five hundred dollars, by fighting off the liens of 
creditors to that amount. 

But under the statute cited above, the only thing that 
could relieve the property on which the lien attached and 
is to remain—no matter where the property is sold, and in 
his whose hands it is cast, and no matter whether benefit 
accrued to the purchaser or not from the labors of the 
attorneys—is bona file purchase without notice. 

We think the contract itself affects this company with 
notice of this litigation. There can be no litigation without 
lawyers; no lawyers without fees; no fees from an insolvent, 
without a lien; that lien cannot be asserted until the liti- 
gation ends; of the inchoate right to it the law gives notice; 
and that this purchaser, to secure its own debt, made this 
trade with full knowledge of the legal struggle over other 
lien creditors and the effort to reduce them, seems to us to 
beam from the very contract of purchase. . 

Especially do these words, after reciting these identical 
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creditors’ liens, fought off by counsel, among others, * that 
acredit shall be entered in his (Calder’s) favor, on ac- 
count of his indebtedness for as much of said sum of five 
thousand dollars as shall remain after fully satisfying such 
of said claims as shall be ascertained to be legally chargea- 
ble as liens upon said property,” in connection with the 
fact that the purchase was made pending the litigation, 
fix knowledge or notice upon the company. 

Cases were cited by plaintiff in error from the Georgia 
reports under the old law of the lien of attorneys, which 
may seemingly militate against the views above expressed, 
especially about notice of litigation and its effect; but if 
so, it is enough to say that such decisions were made on 
cases arising prior to the act of 1873, codified in section 
1989, and under our present attorneys’ lien law are inap- 
plicable. 

The conclusion reached is that the court erred in dis- 
missing the petition and denying the rule, and the judg- 
ment is reversed. 

Judgment reversed. 


Muturne vs. THe Srate or GEorGIA. 


Since the abolition of slavery, it is not necessary for an indirtment, 
charging a white man and colored woman with living in a state of 
adultery or fornication, to set forth the race of each. ‘ 

(a.) The distinction between offenders of different races, as set forth 


in sections 4534, 4572 of the Code, is obsolete. 


December 21, 1884. 


Criminal Law. Fornication. Adultery. Negroes. Be- 
foré Judge Carswe.LL. Jefferson County. At Chambers. 
June 24, 1884. 


Reported in the decision. 


J. H. Poturit; Epwarp Hunter, for plaintiff in error. 
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Mullling vs. The State of Georgia. 


R. L. GAMBLE, solicitor general ; W. L. Pur.urrs, county 
solicitor, for the state. 


HAtt, Justice. 


The single question in this case is, whether it is neces- 
sary in an indictment, charging a white man and colored 
woman with living in astate of adultery, to set forth the race 
of each of them. The court below held that it was not, and 
we think this ruling was unquestionably correct. By §4534 
of the Code, any man and woman living together in a 
state of adultery or fornication, or of adultery and fornica- 
tion, etc., may be severally indicted, and shall, upon con- 
viction, be punished, but they may at any time prevent 
or suspend the prosecution and punishment by marriage, 
if such marriage can be legally solemnized. White and 
colored persons committing either of these offenses are 
liable to indictment, and are subject to the same penalties 
as are prescribed in the foregoing section of the Code. Jb., 
§4572. The only difference in these two sections is in the 
mode prescribed for preventing and suspending the prose- 
cution and punishment, and this difference is attributable 
to the fact that marriages cannot be solemnized lawfully 
between persons belonging to the two races, white and 
colored. Code, §4567. The distinction between these 
classes of offenders, as set forth in §§4534 and 4572, is ob- 
solete, and has no existence either in reason or law. Every 
case is covered by §4534, and the other section, 4572, serves 
no purpose but to cumber the statute book, and should have 
been omitted from the Code; but this not having been 
done, it should now be repealed by the general assembly. 
By the terms of the act of 1793, as it now appears in the 
Code, $4762, it was only in the case of a free white woman 
who had a bastard child, or who was pregnant with one, that 
proceedings could be instituted against the father for the 
support of the child, or against the mother to compel her 
to disclose the name of the father, or refusing to do so, to 
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give bond for its maintenance ; but since the manumission 
of the slaves, and the investiture of colored people with 
the political rights and consequent liabilities of the white 
race, this act and the remedies it provides have been held 
applicable to both races alike. 40 Ga., 220, 221. The 
principle upon which this indictment was framed is cov- 
ered, and the decision of the court fully sustained by Hin- 
ton’s case, 68 Ga., 822. Jackson, C. J., delivering the 
opinion, said, * Formerly it was necessary to allege the 
person with whom” the gaming was done, “ but then the 
punishment was greater if with a slave, and the ruling 
was put on that ground,” citing 13 Ga., 396; J/d., 101. 
Here, as we have seen, the punishment is the same, whether 
the adultery be committed with a white or colored person. 
Judgment affirmed. 


Dowpa ws. The STATE OF GEORGIA. 


1. The act of September 28, 1881 (Acts 1881, p. 74), amending section 

438 of the Code of 1873 and the act passed February 28, 1876, 
amendatory of said section, is not void, because it states the num- 
ber of the section to be amended correctly, but, by inadvertence 
or accident, refers to it as being part of the law of kidnapping, 
instead of the law of inveigling children. Inveigling children, 
under §4358, is as much kidnapping as the forcible abduction of a 
person under §4367. 
The law does not require that the evidence should be set out in 
the indictment, but only that the offense should ba charged in the 
terms and language of the Code, or so plainly that the nature of 
the offense can be easily understood by the jury. 

. That the solicitor general, in opening a criminal case, stated fully 
what he expected to prove against accused, furnished no ground 
of exception on the part of the latter, but was rather a benefit to 
him, by putting him fully on notice of the case which he was ex- 
pected to meet. 

. On the trial of an indictment for kidnapping, under §4368 of the 
Code, a letter, written by the accused to the person abducted, con- 
taining expreesions calculated to criminate the accused, was ad- 
missible in evidence. 


January 21, 1885. 
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Laws. Criminal Law. Kidnapping. Indictment. Ev- 
idence. Practice in Superior Court. Before Judge Ham- 
Mond. DeKalb Superior Court. March Term, 1884. 


Dowda was indicted for kidnapping. The body of the 
indictment was as follows: 

“Said Dowda . . . . did maliciously and fraudulently lead, 
take, carry away, decoy, entice away one Sarah Frances Ragsdale, 
she being a child under eighteen years of age, from her parents, J. 
C. Ragsdale and Minerva Ragsdale, against their wills and without 
their consent, contrary to the laws of said state,’’ etc. 


Defendant demurred to the indictment on the following 


grounds: 

(1.) Because the act passed by the legislature the 28th 
day of February, 1876, amending section 4368 of the Code 
of 1873, by striking from said section the words, to-wit, 
“out of the limits of said state or any county thereof,” is 
unconstitutional and wholly void in this, that said section 
is amended by said act by mere reference to the number 


of the section, and the act does not state the law to be 
amended as required by the constitution; and therefore 
the section 4368 of the Code of 1873 stood after the amend- 
ment as it did before, and the words stricken by said 
amendment should have been incorporated in said instru- 
ment. 

(2.) Because the act passed by the legislature, Septem- 
ber 28, 1881, amending section 4368 of the Code of 1873, 
and an act approved February 28, 1876, amendatory there- 
of, striking therefrom the word “twelve,” and adding 
thereto the word “ eighteen,” is unconstitutional and whol- 
ly void, in this, that said act properly states the number of 
the section to be amended, but, by inadvertence or acci- 
dent, refers to the law of “ kidnapping,” instead of that 
of “inveigling children,” and is therefore void. 

(3.) Because said indictment fails to put defendant on 
notice from what place and to what place said Sarah 
Frances Ragsdale was taken by defendant, and also what 
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way and by what means said Sarah Frances Ragsdale was 
decoyed and enticed away by defendant. 

The demurrer was overruled. Defendant was found 
guilty, and moved for a new trial, on the following among 
other grounds: 

(1.) Because the court overruled the demurrer to the 
indictment. 

(2.) Because the court allowed the solicitor general, in 
opening the case to the jury, over objection of the defend- 
ant, to state that he expected to prove that defendant had 
alienated the affections of the girl from her parents and 
taught her to look to him, and had induced her to leave 
with him by promises of educating her, giving her all she 
wanted, etc. 

(3.) Because the court admitted in evidence a letter 
purporting to have been written by defendant.—The ob- 
jection was that there was no evidence that it was intended 
for the girl, and because it was written after the crime was 
alleged to have been committed. [The girl testified that 
it was in defendant’s handwriting, and it frequently ad- 
dressed the writer as “dear Fannie,” besides containing 
references to what had passed between them and to her 
parents. It was an,elaborate expression of the undying 
devotion of the aged lover, and contained some allusion 
to the fact that she had promised not to swear against 
him.] © 

The motion was overruled, and defendant excepted. 


R. J. Jorpan, for plaintiff in error. 


C. D. Hr11, solicitor general, by B. H. Hitz, for the 
state. 


BLANDFORD, Justice. 


1. The plaintiff in error was indicted, under section 4368 
of the Code, for the offense of kidnapping; the defendant 
demurred to the indictment, and moved to quash the same 
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upon the ground that the act passed September 28, 1881, 
amending section 4368 of the Code of 1873, and an act 
passed February 28, 1876, amendatory thereof, is void, in 
this, that said act states the number of the section to be 
amended, but, by inadvertence or accident, refers to the law 
of kidnapping, instead of the law of inveigling children; 
and because the indictment is not sufficiently full to put 
the defendant on notice of what crime he is to answer. 
This demurrer was overruled by the court, and defendant, 
the plaintiff in error, complains of this ruling of the court. 

We do not think that there is anything in the demurrer. 
Inveigling children, under section 4368 of the Code, is as 
much kidnapping as the forcible abduction of a person 
under section 4367; so the act amending the 4368th sec- 
tion of the Code is not void, but valid. 

2. Nor is there anything in the objection as to the full- 
ness of the indictment. The offense is charged in the in- 
dictment in the terms and language of the Code, and so 
plainly that the nature of the offense can be easily under. 
stood by the jury, and this is all the law requires. Code, 
section 43828. The law does not require the evidence to be 
set out in the indictment, but only that the offense be 
charged in the terms and language of the Code. 

3. When the solicitor general was opening the case to 
the jury, he was proceeding to state fully what he expected 
to prove against the accused. The defendant objected to 
the solicitor general’s further proceeding, because there 
were no allegations in the indictment which would author- 
ize the same. This objection the court overruled, and we 
think properly. The course pursued by Solicitor General 
Hill is to be commended; it is the privilege of the accused 
to be fully notified what he is expected to meet, and in 
stead of being objected to by him, we think he would rather 
demand this course. 

4. A certain letter written by the accused to the person 
who was abducted, in which certain expressions calculated 
to criminaté the accused appear, was admitted in evidence, 
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over objections of the defendant, and this is also excepted 
to. We do not think the exception well taken. 
Judgment affirmed. 


Tue Orry or ATLANTA vs. TuE GeorGaIA Pactric RAILWAY. 


The property of a railroad company in this state, used in carrying on 
its usual and ordinary business, is not subject to be taxed by mu- 
nicipal corporations or to be sold for non-payment of taxes so laid. 


February 7, 1885. 


Railroads. Tax. Municipal Corporations. Before 
Judge Hammonp. Fulton Superior Court. October Term, 
1884. 


Reported in the decision, 
E. A. Ancter; J. T. Penpigton, for plaintiff in error. 
Hopxkrys & GLENN, for defendant. 

Jackson, Chief Justice. 


A tax execution was levied on the depot of the Georgia 
Pacific Railroad Company by the city of Atlanta. A writ 
of injunction was granted to restrain its collection, and 
the city bring the case here for review. 

The case is controlled by The City of Albany vs. The 
Savannah, Florida and Western Railway Company* and 
by The County of Houston vs. The Central Railroad and 
Banking Company,+ and by the act of the general assem- 
bly, September 4th, 1883, pp. 39, 41, and by Zhe Savan- - 
nah, Florida and Western Railway Co. vs. Morton et al.t 
The act declares that the only property of railroads sub- 
ject to be taxed by counties and cities is that “not used 


*71 Ga., 158. {72 Ga., 211. $71 Ga., 24. 
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on their usual and ordinary business.” But without this 
act, those cases cited would control the only point made 
here. 

Judgment affirmed. 


Moret vs. Tue State oF GEORGIA. 


To forge the name of an acceptor to a draft or bill of exchange is not 
the same as to forge the name of an endorser thereof. Therefore, 
where an indictment charged the defendant with forging a paper 
endorsed by certain named persons, the endorsements being forged, 
when the paper was offered in evidence, and it appeared that it 
was not so endorsed, but that a person named in the indictment 
as an endorser was an acceptor, the paper was inadmissible. 


February 7, 1885. 


Criminal Law. Evidence. Forgery. Before Judge 
Stewart. Fulton Superior Court. April Term, 1884. 


Morel was indicted for forgery. The indictment alleged 
that he falsely and fraudulently made and forged, and was 
concerned in ‘* making and forging a certain order, draft 
and acceptance for money.” Then it set out a draft at 
thirty days, drawn by Traynham & Ray on Johnson D. 
Campbell for $302.66, and alleged that it was endorsed by 
Johnson D. Campbell and Traynham & Ray, “said en- 
dorsements being falsely and fraudulently forged.” On 
the trial, a draft was offered in evidence similar to the 
above, except that the name of Campbell was written 
across the face of the draft, instead of being endorsed on 
it. This was admitted in evidence over objection. After 
verdict of guilty, defendant excepted. 


Ricwarp H. Ciark; JoHN MILLEDGE; Frank Gorpov, for 
plaintiff in error. 


B. H. Hit, solicitor general, for the state. 


v 74-2 
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Jackson, Chief Justice. 


In our judgment, the court erred in admitting in evi- 
dence the paper alleged to be forged, because it is not the 
paper for forging which the defendant was indicted. He 
was indicted for forging a paper endorsed by Johnson D. 
Campbell, and Traynham & Ray, “ said endorsements be- 
ing falsely and fraudulently forged by said Louis D. Morel, 
with intent to defraud,” ete. The paper admitted in evi- 
dence was not endorsed at all by Johnson D. Campbell, 
but was accepted by him, writing his name acrdss the face 
thereof. An acceptor is an entirely different party to bill 
of exchange or draft from an endorser. To forge the 
name of an acceptor is a different offense from forging an 
endorser’s; and when the indictment sets out in full the 
paper alleged to be forged in haec verba, that offered to 
prove the allegation must correspone in all material parts. 
‘The part alleged to be forged is very material. This kills 
the case before us. 

Judgment reversed. 


WALTER vs. KIERSTEAD. 


1. Service of a bill of exceptions by the piaintiff in error cr his attor. 
ney, or by any other person, if properly shown by affidavit, is valid, 
While state courts can exercise no jurisdiction in cases peculiarly 
cognizable in admiralty, yet the statute of the United States 
which confers upon the district courts authority to hear and deter- 
mine ‘‘all civil causes of admiralty and maritime jurisdiction, 
saving to suitors, in all cases, the right of a common law remedy, 
where the common law is competent to give it, and of all seizures 
on land and on waters not within the admiralty and maritime 
jurisdiction; and such jurisdiction is declared to be exclusive, 
except in the particular cases where jurisdiction of such causes and 
seizures is given to the circuit court,’’ docs not preclude a suitor 
from proceeding by attachment in a state court for an injury done 
to a dredge, although the remedy by attachment did not exist at 
common law, but has been conferred by statute. The intention 
of the statute was to confer exclusive admiralty and maritime ju- 
risdiction upon the district courts, at the same time leaving to the 
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suitor his option of seeking redress at common law, when it could 
be so obtained. 

. Where, in an aifidavit to obtain an attachment against a vessel 
for damages to a dredge resulting from a tort, it was alleged that 
the defendant named was the master and part owner of the vessel, 
and the declaration alleged that the other owners were unknown, 
this was sufficient to sustain the attachment. 

. Part owners of a ship are tenants in common, not joint tenants or 
co-partners; and, therefore, the defendant named in the affidavit 
had au interest in the property on which an attachment might be 
levied. 

. The remaining ground of demurrer presents no specific defect in 
the proceedings in which it is made, and is altogether too vague 
and general to require the judgment of this court on it. 

.) The defendant having replevied the barque attached, by execut- 
ing a bond with security, conditioned to pay the amount of the 
judgment recovered by the plaintiff, and this having been duly re- 
turned into court with the attachment, the property attached was 
released from the lien of the attachment, the attachment itself was 
dissolved, and thereafter the action progressed as an ordinary suit 
at common law. 

.) The declaration contained every necessary allegation to keep it 
in court. The attachment, so far as the purpose of that suit was 
concerned, was at an end, and the judgment dismissing it was un- 
necessary ; but the judgment dismissing the declaration founded 
on it was error. 

c.) Although the attachment may have been irregular or erroneous, 
it was not void. Had it been so, the defendant might have moved 
to dismiss it, notwithstanding the property levied on had been 
replevied. 


January 6, 1885. 


Practice in Supreme Court. Courts. Jurisdiction. Ad- 
miralty. United States Courts. Attachment. Pleadings. 
Maritime Law. Tenants in Common. Partnership. Gar- 
nishment. Practice in Superior Court. Before Judge 
Mersuon. Glynn Superior Court. May Term, 1884. 


To the report contained in the decision, it is only nec- 
essary to add, in explanation of the first division thereof, 
the following: 

The only evidence of service of the bill of exceptions is 
an affidavit attached thereto of one C. I. Stacy, in which 
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he stated that he had served a copy of the bill of exceptions 
on the attorneys of defendant in error by serving one of 
them personally on the day named. Stacy’s name does 
not appear as of counsel, nor is there anything further to 
indicate who he is or whether he has any connection with 
the case. A motion was made to dismiss the writ of error, 
on the ground that this service was not sufficient. It was 
overruled. 


GoopyeaR & Kay, by brief, for plaintiff in error. 
Harris & Smits, by H. E. W. Pacmer, for defendant. 


Hat, Justice. 


1. The motion to dismiss the writ of error must be denied. 
While the statute (Code, §4259) states in terms that, 
within ten days after the bill of exceptions has been signed 
and certified, the plaintiff therein shall serve a copy of the 
same upon the opposite party, etc., it has never been so 
rigidly construed as to hold that the service must be made 
by the plaintiff in error himself, and that service by any 
other person would be insufficient. On the contrary, it 
has been frequently held that service made by an attorney 
in the case and properly verified, or made by a sherifl 
or other officer of court, was a compliance with the statute. 
We see no reason why the service may not be effected by 
any other person than the plaintiff, his attorney or the 
sheriff, and proved in the same manner as it would have 
to be proved if made either by the plaintiff or his attorney. 
The fact of the service, by whomsoever made, with due 
proof thereof, fulfills the requirements of the law, and is 
all that is essential to its validity. 

2. This was an attachment, at the instance of the plain- 
tiff, against the defendant. The affidavit on which it is 
founded sets forth that the defendant in error was the 
master and part owner of the British barque, Emma G. 
Scammel ; that the owners of the barque were indebted 
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to the plaintiff in the sum of $891.00, and that the defend- 
ant, the master of the barque, and her owners reside out 
of this state. The declaration on this attachment described 
the cause of action it wa; brought to enforce, and the de- 
fendant therein, and those associated with him in the 
ownership of the vessel on which the atiachment was 
levied, as follows: That the plaintiff, ‘“‘ James E. Walter, 
was the owner of a dredge lying in the waters of the har- 
bor of Brunswick, in Glynn county, knewn as the dredge 
‘Hercules,’ and that W. I. Kierstead, as master and part 
owner of the British barque, Emma G. Scammel, and the 
other owners of said barque, who are unknown to peti- 
tioner, are indebted to petitioner in the sum of $891.00, 
which they refuse to pay; and that said indebtedness is 
by reason of damage to said dredge by the barque, Emma 
G. Scammel, running into said dredge while said dredge 
was at anchor, through the negligence and want of skill 
of the master of said barque.” 

To this declaration and attachment the defendant filed 
this demurrer: 

(1.) That said declaration shows upon its face that the 
superior court of said county has not jurisdiction of the 
so-called cause of action therein set forth, and that the 
jurisdiction, if any, is vested in the United States Court, 
and not in the state court. 

(2.) That the declaration shows an attempt to proceed 
against parties whose names are not alleged as unknown 
to deponent, either in the affidavit for attachment or the 
declaration. 

(It will be observed that in fact the declaration does 
alleze that the other owners are unknown.) 

(3.) That said declaration in attachment seeks to reach 
a copartne ship interest by levy and sale; whereas the 
same must have been served by process of garnishment. 

(4) That the affidavit and attachment proceedings are 
totally defective in law. 

The court sustained this demurrer and crdered the plain- 
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be enforced, whether upon the common law or the statute. 
The intention of the statute was to confer exclusive ad- 
miralty and maritime jurisdiction upon the district courts, 
at the same time leaving to the suitor his option of seeking 
redress at common law, when it could be so obtained. 
This appears from the saving of common law remedies in- 
stead of common law rights. The former are preserved 
to the sailor in all cases where competent, irrespective of 
the foundation of the latter, whether upon common law or 
statutes.” 

If the jurisdiction is to be taken away from the common 
law courts by every modification or change of common 
_ proceedings, or even by the substitution of modes of pro- 
cedure other than those which obtained when the acts in 
question were passed, as seems to be supposed, we appre- 
hend that the most absurd and incongruous consequences 
would follow, and that this reservation of the right would 
have been entirely barren of results, as it is manifest that 
there is in this respect no uniformity in the remedies ad- 
ministered by the courts of the several states of the Union, 
and that in none of them do these remedies coincide in 
substance, much less in detail, with such as were once ad- 
ministered by the requirements of the common law in the 
courts of the country from which our jurisprudence is de- 
rived. Desty’s Federal Procedure,. page 22 and citation 
in note; 4 Wallace, 571; 7 /d., 645; Broadwell vs. Swi- 
gert, 7 B. Monroe, 39, (S. O. 45 Am. Dec., 47.) 

3. The second ground of demurrer is not well founded; 
the declaration does allege that the defendant’s co-owners 
of the vessel attached, and which inflicted the wrong com- 
plained of upon the plaintiff's property, are unknown. 
The affidavit for the attachment never sets forth the nature 
or particulars of the demand, but must-set forth the 
debtor, and this seems, considering the character of the 
claim—damages for a tort—to have been done; for the alle- 
gation that defendant is master and part owner of the ves- 
sel, which the demurrer admits to be true, is enough to 
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render both him and the offending craft liable to the plain- 
tiff for the damage done his dredge boat. Desty’s Ship- 
ping and Admiralty, §§389, 390 and citations; Benedict’s 
Admiralty, §§163; 290; 11 Peters R., 175, last head-note; 
Broadwell ws. Swigert ut sup. It would have been better 
to have set forth the fact that the other owners were un- 
known in the affidavit; but the objection goes not to that 
deficiency, but to the defect as it appears both upon the 
affidavit and the declaration filed on attachment. 

4. Part owners of a ship are tenants in common, not 
joint tenants or copartners. Benedict’s Admiralty, §163; 
11 Peters, 175; Knox vs. Campbell, 44 Am. Dec., 139. 
This being the case, the defendant named in the affidavit 
had an interest in the property on which an attachment 
might be levied. There was no necessity, as in case of 
partnership, to execute the attachment by service of sum- 
mons of garnishment, in order to reach his interest. 

5. The remaining ground of demurrer points out no 
specific defect in the proceedings to which it is made; it 
is altogether too vague and general to require the judg- 
ment of the court on it. 

The day after the barque was attached, the defendant 
replevied it by executing a bond, with security, conditioned, 
as required by law, to pay the amount of the judgment 
recovered by the plaintiff; this was duly returned to court 
with the attachment. The property thus attached was 
released from the lien of the attachment; the attachment 
itself was dissolved, and thereafter the action progressed 
as an ordinary suit at common law. Oode, §3319 and 
citations. The declaration filed contained every necessary 
allegation to keep it in court; the attachment, so far as the 
purposes of that suit were concerned, was at an end, and 
the judgment dismissing it was unnecessary; but when 
- the court went further and dismissed the declaration found- 
ed on it, this, as we have seen, was error. The attachment, 
in its inception, though it might have been irregular or 
erroneous, was not void; had it been void, the party might 
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have moved to dismiss, notwithstanding the property levied 
on had been replevied. 54 Ga., 680; 60 Jd., 118. 


1. 
2. 


Judgment reversed. 


MarsHALL vs. Tok State or GEORGIA. 


The verdict was supported by the evidence. 

When taken in connection with the entire charge, there was no 
error in charging that the jury had nothing to do with the conse- 
quences of the verdict; the judge having instructed them that, if 
they found the defendant guilty of murder, they had the right 
to recommend that he be punished by confinement in the peniten- 
tiary for life, and if they made such recommendation, that had to 
be the penalty; or that they had the right to refuse the recom- 
mendation, if they saw proper. 


. A charge that “ when the state has shown that the defendant has 


done the killing, such killing would be presumed to have been 
done with malice, unless the defendant or the circumstances show 
the contrary,’’ was substantially correct. 


. That the court, in charging at the request of defendant’s counsel 


that the jury might find the defendant guilty of assault and bat- 
tery, if the facts warranted the finding, used the word “ mere’”’ 
before “‘ assault and battery,’’ was not an expression of opinion. 
It was used in the sense of ‘‘ only.’’ 


. A ground of a motion for new trial, not verified by the judge, will 


not be considered by this court. 


-) Where a witness had been objected to on account of her tender 


years, and an examination was had to test her competency, at the 
close of which the objection was withdrawn, the fact that the 
court remarked to counsel, ‘‘ Yes, she seems to be a right intelli- 
gent little girl,’’ amounted to nothing more than that the judge 
believed that she had sufficient intelligence to render her compe- 
tent as a witness; and this was acquiesced in by the withdrawal 
of the objection. 


. Where, upon a conviction for murder, the jury fails to recommend 


(a. 


imprisonment for life, and where the conviction is had solely upon 
circumstantial evidence, it is discretionary with the judge to sen- 
tence to death or to imprisonment for life, and this court will 
rarely, if ever, interfere with the exercise of this discretion. The 
case must be an extreme one to induce or warrant such interfer- 
ence. 

) Whether the conviction was based solely on circumstantial evi- 
dence in this case, is questionable. 
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(b.) That the judge, in passing sentence, remarked that he desired 
to punish the defendant by imprisoning him in the penitentiary 
for life, but did not feel authorized to do so, as ie was not of opin- 
ion that defendant was’ convicted solely on circumstantial evi- 
dence, furnished no ground of exception. 

(c.) This case distinguished from that in 53 Ga., 195. 

(d.) The entire matter is still in the power of the lower court, and he 
may, if he wishes, and is satisfied that it is a proper case for the 
exercise of his discretion, make adifferent sentence. 


September 9, 18 4, 


Criminal Law. Murder. Charge of Court. Practice 
in Superior Court. Practice in Supreme Court. Sentence. 
Before Judge Brown. Cherokee Superior Court. Feb- 
ruary Term, 1884. 


Jerry Marshall was indicted for the murder of James 
D. Cheney, a negro child between two and three years of 
age. On the trial, the evidence for the state was, in brief, 
as follows: The mother of the dead child had been living 
with the defendant, though not married to him, for about 
two months before the child’s death. She-had two chil- 
dren, the one now deceased and a little girl some years 
older, neither of whom were akin to defendant. The de- 
fendant whipped the deceased very severely on several 
occasions. About two weeks before the death, he wore 
out a stout switch on the child, and then whipped him with 
a piece of board or scantling; on another occasion, he used 
a piece of new rope; and once he told the child that he 
would ruin him forever. His treatment of the child caused 
quarrels between him and the mother, who took the part 
of her offspring. The child had been sick for some time, 
having an affection of its bowels, and was quite weak and 
reduced in health. It also had some species of eruption 
or tetter. Once defendant carried him off because he (de- 
fendant) was angry with the mother, but returned him at 
her request. On the morning when the child died, its 
mother rose early and sent her little daughter to the house 
where she (the mother) was engaged in cooking, instruct- 
ing the daughter to make a fire for her. She washed 
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and dressed the child and placed it on the hearth near the 
fire. She then went out to prepare breakfast, leaving only 
the child and the defendant in the room, After making 
a fire in the stove, the girl returned to take care of the de- 
ceased, according to her mother’s instructions, but found 
no one in the room. She carried a churn dasher to 
a neighbor’s, and as she returned, she met the defendant 
carrying the child in his arms. The child appeared to be 
asleep, with its head on defendant’s shoulder. Defendant 
carried him to the house and laid him down on the 
hearth. The child began coughing. Defendant said he 
wondered what was the matter. Directly the child began 
to groan, and defendant then said that he would go for its 
mother, which he did. The mother came in about half 
an hour, having been absent altogether about two hours. 
She found the child nearly or quite dead, but she thought 
she heard a rattling in its throat. A physician was sent 
for, and. upon his arrival found the child dead. There were 
marks of violence on its neck and breast, as though from 
licks, and in one place there was a scratch or break in the 
skin. The neck was dislocated or broken. The physician 
testified that, in his opinion, this was the cause of its death, 
Other witnesses saw defendant take the child by the hand 
and carry it from the house towards the woods, and after 
an absence of nearly half an hour, return with the child 
in his arms, its head resting on his shoulder, as if asleep 
or dead. After the death, defendant ran away, but was 
caught and brought back. j 

Defendant introduced testimony of experts as to whether 
a dislocation or breaking of the neck could be definitely 
determined without an autopsy, or whether a child that 
had been dead for an hour or an hour and a half could 
emit a rattling sound from its throat. The testimony of 
the experts for the state and of those for the defence was 
somewhat conflicting, though they al) admitted that an 
autopsy was the more satisfactory method of determining 
the nature of the injuries. 
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Defendant made a statement, to the effect that the child’s 
mother had asked him to notice it, and to take it out if it 
required an action from its bowels; that for this purpose 
he carried it from the house, and discovering that it was 
sicker than he supposed, he carried it back to the house, 
and upon its symptoms becoming alarming, he went for its 
mother, and subsequently for the doctor. He denied in 
any way causing the child’s death, and stated that, after 
suspicion was aroused against him, and he was informed 
that he would probably be put in jail, though he was inno- 
cent, and saw a number of men with guns and pistols 
coming after him, he ran away. 

The jury found the defendant guilty. He moved fora 

‘new trial, on substantially the following grounds: 

(1) to (4.) Because the verdict was contrary to law, 
evidence and the weight of the evidence. 

(5.) Because the conviction was founded solely on cir- 
cumstantial evidence, and the solicitor general so argued 
to the jury, and that the defendant would not necessarily 
be hung if they found him guilty of murder and failed to 
recommend him to imprisonment for life; but the judge, 
after conviction without recommendation, told the defend- 
ant, in passing sentence, that, in his opinion, this was not 
such a case as was contemplated by the Code; that it was 
not a verdict founded solely upon circumstantial evidencet 
and that he had every inclination to commute his sentence 
and send him to the penitentiary for life, if he thought he 
had the power todo so. The defendant insists that this 
was incorrect, but if not, that the judge should have so 
charged the jury and have corrected the impression made 
by the solicitor general. [The presiding judge certified 
that the solicitor general said tothe jury, “ Now, gentle- 
men of the jury, it does not necessarily follow that he will 
hang, if you fail to make a recommendation;” that the 
court stopped him and remarked, “ You need not go into 
that matter.” The solicitor said, “ Very well, gentlemen, 
I withdraw that remark. It is probably not proper that 
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I should discuss the question.” The judge also certified 
that, in passing sentence, he remarked that he would be 
inclined to send the defendant to the penitentiary for life, 
but doubted his right to do so. ] 

(6.) Because the court charged the jury that they had 
“nothing to do with the consequences of their verdict. [The 
court instructed the jury fully as to their right to recom- 
mend to imprisonment for life.] 

(7.) Because the court charged as follows: “The iaw 
presumes the defendant to be innocent, and the burden is 
on the state to show his guilt; but if the state proves, and 
if the state has in this case proved, that Jerry Marshall, 
the defendant, killed that child, as charged in the bill of 
indictment, cr killed it at all, then the burden is changed ; 
that is to say, the law presumes that it was a malicious 
killing, and that the killing was murder, and the burden 
would then be upon him to show either justification for it 
or such circumstances of mitigation as would bring it down 
from murder to some other grade of homicide; and if he 
should fail to do that, the law would hold him responsible 
asa murderer. So the burden is first upon the state to 
prove its case; the state does that by proof of the killing; 
when that is done, the burden is changed, and it is put 
upon him; he then stands as a murderer, unless he shows 
either justification or such mitigation as to make it some 
other offense.””—Objected to on the ground that “the jus- 
tification or circumstances of mitigation may as well arise 
from the evidence of the state as from that of the defend- 
ant.” [See the explanation of this ground in the tbird di- 
vision of the decision. ] ' 

(8) Because the court intimated an opinion as to the 
guilt of the defendant, and as to the crime of which he 
was guilty in the following charge: “I have been asked 
by the defendant’s counsel to charge you the law as toa 
mere assault and battery.” 

(9.) Because the court remarked in the hearing of the 
jury, concerning one of the state’s witnesses, “‘ Gentlemei., 
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this seems to be a very intelligent little witness.” [The 
presiding judge. certified that the witness, who was a child, 
had been examined as to her competency, and counsel for 
the defence stated that he withdrew the objection ; where- 
upon the court merely replied, “ Yes, she seems to be a 
right intelligent little girl.” ] 

The motion was overruled, and defendant excepted. 


Gro. R. Brown; Newman & Atraway; Tuos. W. Mu- 
NER, for plaintiff in error. 


C. ANDERSON, attorney general; Gero. F. Goser, solicitor 
general; P. P. DuPresr; J. B. ALEXANDER, for the state. 


Hatt, Justice. 


The defendant in the court below was indicted and 
tried, and found guilty of murder, and the jury failing to 
recommend a lower punishment, he was sentenced to death. 


A motion was made for a new trial, on various grounds, 
and overruled, and to the judgment overruling this motion 
he excepted and brought the case to this court. 

1. There is sufficient evidence to support this finding, 
and the court committed no error in refusing the motion 
upon the grounds that the verdict was contrary to evi- 
dence, etc. The court charged, at the request of defend- 
ant’s counsel, “ that in all cases of circumstantial evidence, 
the circumstances must be so strong as to exclude every 
reasonable hypothesis other than that of defendant’s guilt,” 
and repeated, in his own language, the law upon this sub- 
ject as clearly and strongly as he was authorized or re- 
quired to do. This disposes of the first four grounds of the 
motion. 

2. There was no error in the charge excepted to in the 
Gth ground of the moticn, when taken in connection with 
the entire charge, to the effect “ that the jury had nothing 
to do with the consequences of the verdict.” They were 
instructed that, if they found the defendant guilty of mur- 
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der, they had the right to recommend that he be punished 
by confinement in the penitentiary for life, and if they 
made that recommendation, that had to be the penalty; in 
other words, they fixed the penalty, or they had the right 
to refuse the recommendation, as they saw proper. If 
they failed to recommend, the prisoner might be hung, or 
if they recommended that he be imprisoned in the peni- 
tentiary for life, then that was the penalty fixed by law; 
that was a matter entirely with them, upon which the court 
gave them no instruction, as he had no right to do so; that 
it was a matter of which they had absolute control. This 
charge was in exact accordance with the ruling of this 
court in the case of Hill vs. The State, 72 Ga., 131. 

2, The 7th ground of the motion, which relates to shift- 
ing the burden upon the proof of the killing, does not fully 
set out the charge of the court upon that subject. As 
actually given, it was that, “ When the state has shown the 
defendant has done the killing, such killing would be pre- 
sumed to have been done with malice, unless the de- 
fendant or the circumstances of the case show the con- 
trary.” That this is a substantial compliance with the 
requirement of the law upon the subject, we think there 
can be no doubt. See cases collected in Hopkins’ Penal 
Laws, §§858, 859. 

4. There is manifestly nothing in the 8th ground of the 
motion; the court certainly intimated no opinion as to 
what had or had not been proved, when, at the request of 
defendant’s counsel, he charged that the jury might find 
the defendant guilty of assault and battery, if the facts 
warranted the finding, by the use of the word “ mere” to 
qualify “ assault and battery.” It is evident from the con- 
text that it was used in the sense of “ only.” 

5. The 9th ground of the motion is not verified by the 
judge, and should not therefore be considered by the court. 
It seems that the witness had been objected to on account 
of her tender years, and an examination was had to test 
her competency, at the close of which the objection was 
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withdrawn, when the court remarked to counsel, “ Yes,. 
she seems to be a right intelligent little girl,” which 
amounted to nothing more than that the judge believed 
she had sufficient intelligence to render her competent as 
a witness. It was the decision of a question raised by de- 
fendant’s counsel in which they acquiesced, as was shown. 
by their withdrawal of the objection. 

6. The remaining ground of the motion is the 5th, and. 
this was the only ground confidently relied on at the hear- 
ing in this court. It is, so far as verified by the court, that. 
the verdict was founded upon circumstantial evidence, and 
the jury failing to recommend imprisonment for life in 
the penitentiary, the judge, in passing sentence, remarked, 
in substance, that he desired to punish the defendant by 
imprisoning him in the penitentiary for life, but did not 
feel authorized to do so, as he was not of opinion that the- 
conviction was founded solely on circumstantial evidence. 

To say the least, it is questionable if the judge was not 
right in the conclusian he announced. Some of us have 
had difficulty in bringing our own minds to a different re- 
sult. But be this asit may, we are agreed that the remark 
excepted to in passing the sentence is not matter upon. 
which error can be properly assigned. It is discretionary 
with the judge, where the jury fail to recommend other- 
wise, and where the conviction is had solely upon circum- 
stantial evidence, to sentence to death or to imprisonment 
in the penitentiary for life (Code, §4323), and this court 
will rarely, if ever, interfere with the exercise of this dis- 
cretion. The case must be an extreme one to induce or 
even to warrant the interference of this court. 28 Ga.,. 
576. .This record certainly makes no such case. It is true- 
that in Jackson vs. The State, 58 Ga., 195, where the con- 
viction was founded wholly upon circumstantial evidence, . 
this court directed the judge to re-sentence the prisoner, . 
and in so doing to exercise the discretion vested in him by” 
law, where the conviction is had solely upon such evidence, 
but what the sentence should be was not intimated or 

v = 
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suggested. This decision was rendered by two justices— 
the third being absent—and as to the character of the evi- 
dence upon which the conviction took place, there seems 
to have been no doubt in the minds of the court. In the 
present case, there is, as we have seen, grave doubt upon 
that subject in the minds of a portion of this bench. The 
entire matter is still within the power of the lower court, 
and he may, if he wishes and is satisfied that it is a proper 
case for the exercise of his discretion, make a different 
sentence. 
Judgment affirmed. 


McGtawn vs. Lowe. 
(Jackson, C. J., did not preside, on account of providential cause. ] 


The aszent of an executor to the legacy of a tenant for life inures to 
to the benefit of the remaindermen, and they may, at the termina- 
tion of the life estate, take immediate possession. The executor 
can recover possession only where it is necessary for him to have 
it for the purpose of executing the will, when it provides for a sale 
or other act to be done in order to effect a division among the 
remaindermen. Therefore, where ejectment was brought by an 
administrator de bonis non, and it appeared from the evidence of 
the plaintiff that the will created a life estate in the land with re- 
mainder over, that the executor assented to the bequest and put 
the life tenant in possession, that she had sold to the defendant in 
ejectment and then died, a non-suit should have been granted. 


October 2, 1884. 


Administrators and Executors. Legacies. Title. Be- 
fore Judge Fort. Stewart Superior Court. April Term, 
1884. 


Reported in the decision. 
J. L. Wmperty; W. A. Lirtte, for plaintiff in error. 


T. D. Hicutower; Peasopy & Brannon; Harrison & 
Pezpies, for defendant. 
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Hat. Justice. 


The plaintiff, as administrator de bonis non, with the 
will annexed, of Hollinger Brown, brought suit in the stat- 
utory form to recover of the defendant certain lands, to- 
gether with mesne profits. He introduced in evidence his 
letters of administration, together with an authenticated 
copy of testator’s will, by which it appeared that the 
premises in dispute were bequeathed to testator’s widow, 
Leah W. Brown, during her life, and at her death, to cer- 
tain named persons in remainder. It was further shown 
that Cole, the executor named in the will, and who was 
plaintiffs predecessor in the administration of the estate, 
had assented to this bequest, and put the life tenant in 
possession of the same, and that she had transferred the 
possession to the defendant, and conveyed her interest in 
the land to him by deed, and that she was dead at the 
commencement of the suit. At the close of plaintiffs tes- 
timony, the defendant moved for a non-suit, which was 
refused, and exception to this refusal was taken by the 
defendant. There was a verdict for the plaintiff, and other 
exceptions were taken. It is only necessary to decide the 
first. The plaintiff's evidence showed conclusively, not 
only that he had no title to the land and no right to its 
possession, but also that there was a good outstanding title 
in others, to-wit, in those who took in remainder at the 
death of the life tenant. The executor, when he assented 
to this bequest, had, so far as this land was concerned, 
fully administered, and the plaintiff, as administrator de 
bonis non, had no title to, nor any interest in, any portion 
of the estate which had been previously administered. 
The assent of the executor to the legacy of the tenant for 
life inures to the benefit of the remaindermen, who may, 
at the termination of the life estate, take possession im- 
mediately. The executor can recover possession only 
where it is necessary for him to have it for the purpose of 
executing the will when it provides for a sale or other act 















36 SUPREME COURT OF GEORGIA. 










Davis vs. Dunn. 





to be done in order to effect a division among the remain- 
dermen. Code, §2270, and citations. This will contains 
no such provision in reference to the land in controversy. 
Judgment reversed. 









Davis vs. Dunn. 









1. Where a bill of exceptions refers to a motion for new trial and the 
grounds thereof as being in the transcript of the record, but no 
such motion appears there, and without it the case cannot be intel- 
ligently ruled, if no suggestion of adiminution of the record he 
made or time he asked to perfect it, the writ of error will be dis- 
missed. 

2. A debt created prior to the adoption of the constitution of 1868, 
and the provision for the homestead thereunder, was not affected 
thereby. 

(a.) The transaction in this case was not a novation, but a mere re- 
newal of the old note. 

3. Section 2028 of the Code has no application to a debt created prior 
to the adoption of the constitution of 1868, which could be levied 
on a homestead set apart under that constitution without regard 

° to the classes of debts for which it was liable thereunder. Hence 

‘ an affirmance would result if the case were decided on its merits. 


September 16, )884, 























Practice in Supreme Court. Homestead. Constitu- 
tional Law. Debtor and Creditor. Novation. Before 
Judge Bowser. Calhoun Superior Court. June Term, 
1884. 

















A mortgage fi. fa. in favor of T. J. Dunn against R. R. 
Davis was levied on certain land, and Davis claimed it as 
a homestead in behalf of his wife and children. He filed 
equitable pleadings, alleging that the debt, to secure which 
the mortgage was made, was incurred prior to 1865, and 
that no suit was brought prior to 1870; that in 1871, after 
the mortgage was given, by agreement between the par- 
ties, small notes were given in lieu of the original note 
secured by the mortgage, so as to give thé creditor the 
right to sue in a justice’s court ; and the notes were so sued. 
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This, it was claimed, was a novation, and cancelled the 
mortgage. Claimant also pleaded bankruptcy, and that 
no affidavit was filed by the plaintiff prior to the levy on 
the homestead under §2028 of the Code. 

The bill of exceptions recites that there was a verdict 
finding the property subject; that a motion for new trial 
was made and overruled, and that the claimant thereupon 
excepted. Error was assigned because the court overruled 
the motion; because he held that it was unnecessary to 
file an affidavit before levy on the homestead in this case; 
because he held that the debt, being created prior to 1868, 
was superior to the homestead, and that the discharge of 
Davis in bankruptcy did not affect the right of the mort- 
gage to assert his lien. No motion for new trial appears 
in the record. 


D. A. Vason; A. Hoop & Son; J. J. Beck; J.S. Boyn- 
TON, for plaintiff in error. 


C. B. Wooten, for defendant. 


Jackson, Chief Justice. 


1. The bill of exceptions refers to a motion for a new 
trial and grounds thereof in the transcript of the record. 
No such motion appears there; for want of it the case 
cannot be intelligently ruled; and as no suggestion of a 
diminution of the record was made, or time asked within . 
which to perfect it, we see no proper action, in view of the 
rights of all parties and counsel, but to dismiss the writ of 
error. 

%. The debt was created prior to the constitution of 1868, 
and the homestead under that constitution could not affect 
it. 53 Ga., 485. The transaction was not a novation, but 
a mere renewal of the old note. See same case. 

3. Section 2028 of the Code has no application to this 
case, because this homestead was always subject to this 
debt, being a debt made before the constitution of 1868, 
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and was liable to be levied on, without regard to those 
“classes for which the homestead is bound under the con- 
stitution,” such as purchase money, removal of encum- 
brances, etc. So that the very words of section 2028 
leave out this debt as one requiring an affidavit before levy. 

Therefore, whether the case be heard or not, the judg- 
ment would be an affirmance. But as there is no motion 
for a new trial in the record, and no evidence in the bill of 
exceptions, the better disposition of the case is to dismiss 
it, and thereby affirm the judgment. 

Writ of error dismissed. 


CalIn et al. vs. Farmer, administrator, et al. and vice versa. 


1. A decree was rendered in 1870 that an administrator recover of 
the defendant a certain sum of money for a tract of land bought by 
the defendant at administrator’s sale, and subjecting the land to 
to the payment, with directions that part of the fund be applied 
to the payment of fees of counsel, the a:ditor, etc. The defendant 
delivered up the land to the administrator; but as next friend of 
certain minor children, obtained a homestead on the land, and on 
a rule brought in 1871, it was held that this precluded the admin- 
istrator from selling it and paying the amount specified. When 
the minors became of age and the homestead expired, in 1882, the 
attorneys, at the next term of court, moved a rule to cause the ad- 
ministrator to proceed to sell the land and pay to them their por- - 
tion of the decree. This was resisted, on the ground that the de- 
cree was dormant: 

Held, that such a directory decree is not within the dormant judg- 
ment act. Upon the termination of the homestead, it was the 
duty of the administrator to carry out the decree ; and on his fail- 
ure so to do, it was the right of the parties to force him to do so 
by rule. 

. The movants in the rule were parties to the equitable proceedings 
which resulted in the decree. They were counsel, auditor, etc., 
and thus entitled to a decres for what the jury allowed them as 
fees, no appeal or exception to the verdict or decree having been 
made at the time authorized by law. 


January 6, 1885. 


Equity. Practice in Superior Court. Decrees. Judg- 
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ments. Statute of Limitations. Parties. Attorney and 
Client. Homestead. Before Judge CarswE.u. Jefferson 
Superior Court. May Term, 1884. 


On a bill filed by Farmer, as administrator of Hannah, 
deceased, against Owens e¢ al., in respect to certain land, 
which Owens had contracted to buy, and for an account, 
etc., the following decree was rendered : 


‘* We, the jury, find and decree that execution issue in favor of 
Henry J. Farmer, administrator of the estate of James F. Hannah, 
against Enoch H. Owens, for the purchase money of the land set forth 
in complainant’s bill, to-wit, the sum of twenty-four hundred and 
ninety-one dollars, and that said land be held subject to the payment 
in full of said execution; that, upon recovering said sum, the said 
administrator pay as follows, to-wit: To Wilkins & Cain three hun- 
dred dollars for their services as attorneys to said estate; to Joseph 
H. Polhill the sum of one hundred dollars for acting as auditor in 
this case; to E. H. Pottle one hundred dollars for counsel fees; and 
to Joseph H. Polhill the further sum of one hundred and fifty dollars 
for counsel fees; that he pay any legal costs of administration since 
his last returns and the costs of this litigation, and that he pay the 
balance of said sum to Enoch H. Owens, trustee of Elizabeth Owens, 
Caroline Farmer and Edward C. Farmer; and that, upon payment 
by said Owens to said Farmer of a sufficient amount of money to 
cover the payments to be made by said Farmer, as above stated, and 
tendering a receipt by said Owens, as trustee, as above set forth, for 
the balance of said sum; that said Henry J. Farmer, administrator, 
as above set forth, make to him titles to said land, and that, upon a 
failure to pay by said Owens the amount required as before stated, 
that said land be resold by the execution to issue as allowed by this 
decree, and that from the proceeds of said sale, said payments be 
made, as set forth in this decree, and the balance paid to said Owens, 
as trustee, as before set forth.”’ 


Owens failed to make the payments, and surrendered 
the land to Farmer, administrator, in settlement of the 
claim; but immediately took out a homestead therein, as 
next friend of the minor children of Hannah, deceased. 
On a rule brought in 1871, to require the administrator to 
execute the decree, these facts were set up as a defence, 
and the rule was discharged. 

In 1882, the beneficiaries of the homestead had be- 
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come of age, and the present rule was brought at the May 
term of court, 1883, to compel the execution of the decree 
by the administrator, To this rule Owens, who was one 
of the defendants, set up, among other things, that the 
decree was dormant and could not be enforced by rule; 
and that the rule nist was proceeding to enforce the 
decree in favor of Wilkins & Cain and J. H. Polhill, who 
were not parties to the bill, whose claims are not set up 
therein, and in favor of whom no execution was provided 
to be issued. 

The court held the decree to be dormant, and on de- 
murrer dismissed the rule. Movants therein excepted. 
A cross-bill of exceptions was also filed, which need not 
be stated in detail. 


Oain & POLHILL, in propriis personis, for plaintiffs. 


Hook & Monteomery ; GAMBLE & HunTER, contra. 
Jackson, Chief Justice. 


A decree that Farmer, administrator de bonis non of 
Hannah, recover of Owens twenty-four hundred and odd 
dollars, purchase money for a tract of land bought by Owens 
at administrator’s sale, and subjecting the land to the pay- 
ment, with directions that part of the fund be applied to 
plaintiffs in error as counsel, etc., was rendered in 1870. 
Owens delivered up the land to the administrator, but im- 
mediately, as next friend of the minor children of Hannah, 
obtained for them a homestead on the land, which pre- 
cluded the administrator from selling it and paying plain- 
tiffs in error, as ruled at the May term, 1871. When the 
minor children became of age, and the homestead expired 
in 1882, at the next term—May term, 1883—plaintiffs in 
error moved a rule that the administrator proceed to sell 
the land and pay them their portion of the decree of 1870. 
This was resisted by Owens, on the ground, among others, ~ 
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that the decree was dormant, and the court below so held, 
and plaintiffs in error assign for error this ruling. 

1. The decree is not within the dormant judgment act. 
It is directory to the administrator to make this money 
out of this land. He was prevented from so doing by the 
homestead, and the discharge of the rule against him in 
1871, on that ground, is an adjudication that he could not 
make the money while the homestead was in existence. 
When that homestead estate terminated in 1882, it was his 
duty to carry out this directory decree; and failing so to do, 
it was the right of the plaintiffs in error to bring this rule 
against. him, and it was the duty of the court ‘o direct him 
to carry out the decree, That this sort of decree in equity 
js not within the dormant judgment act, see 62 Ga., 725; 
33 Jd., 148. 

2. These plaintiffs in error were parties to the equitable 
proceedings which resulted in the decree. They were of 
counsel, auditor, etc., and thus entitled to a decree for 
what the jury allowed them as fees, no appeal or excep- 
tion to verdict or decree having been made at the time 
authorized by law. - 

Judgment reversed. 


MontaoMErY, executor, e¢ av. vs. THE Boarp or Epuca. 
TION OF RicumMonpd County e¢ ai. 


Every question in this case is decided in that of Smith et al. vs. Boh- 
ler et al., 72 Ga., 546, except the question of the repeal of the 
power of the Board of Education of Richmond county to raise 
funds to carry on public schools by taxation, by the act of Sep- 
tember 17, 1883. 

(a.) The act of 1872, conferring on the Board of Education of Rich- 
mond county power to raise funds to carry on public schools by 
an assessment of taxes upon the property of the inhabitants of 
that county and other property within its limits subject to state 
and county tax, was not repealed by the act of September 17, 
1883, entitled ‘‘An act to constitute the judge of the city court in 
the county of Richmond ex officio commissioner of roads and reve- 
nues, to define his powers and duties, and for other purposes.’’ 
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(.) Repeals by implication are not favored, and never occur except 
where the later act is clearly and indubitably contradictory and 
contrary to the former act, and the repugnance is such that the 
two cannot be reconciled. Under the constitution of 1877, it is 
questionable whether repeals by implication exist at all in this 
state. 


February 7, 1885, 


Richmond County. Education. Tax. Laws. Con- 
stitutional Law. Before Judge Ronzy. Richmond Supe- 
rior Court. October Term, 1884. 


The plaintiffs filed their bill to enjoin the collection of 
the tax of two and three-tenths mills on each dollar of 
property in Richmond county as a school tax, under an 
assessment made by the board of education of that county. 
The general nature of this tax, and the resistance thereto, 
may be seen in the report of the case of Smith et al. vs. 
Bohler et al., 72 Ga., 546. Many points were made, but 
it is only necessary to an understanding of the decision © 
to state that one was, that the sixteenth section of the 
act of 1872 had been repealed by the act of 1883. (See 
acts 1872, p. 462; acts 1882-3, p. 528.) 

The injunction was refused, and complainants excepted. 


Hoox & Monteomery, for plaintiffs in error. 


J.S.& W.T. Davipsoy ; Cus. Z. McCorp, for defendants. 


Hatt, Justice. 


In Smith et al. vs. Bohler et al., 72 Ga., 546, we 
determined every question raised and argued in the 
present case, except the question now made and in- 
sisted upon of the repealof the power of the Board of 
Education of Richmond county to raise furds to .carry on 
public schools by an assessment of taxes upon the property 
of the inhabitants of that county, and other property 
within its limit subject to state and county tax, by the act 
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of September 17th, 1883, entitled “An act to constitute the 
judge of the city court in the county of Richmond ez officio 
commissioner of roads and revenues, to define his powers 
and duties, and for other purposes.” This act, it is insisted, 
by its terms confers on him exclusive jurisdiction over 
county taxation, and that this school tax was decided by 
this court in Smith et al. vs. Bohler et al. to be, in its most 
comprehensive sense, a county tax; that the judge of 
the city court in Richmond county has over this sub- 
ject all the power and authority formerly conferred 
on the inferior court, and after that ceased to exist, then 
on the ordinary, and subsequently on the commissioners 
of roads and revenues; that each of these tribunals, 
in its turn, exercised the power of levying taxes for 
educational purposes, until in 1872 this power was given 
to the board of education of that county; that the act 
of 1888 divested this board of the authority, by impli- 
cation, and conferred it upon the judge of the city 
court. 

The act establishing that court was approved Sep- 
tember 22d, 1881, and by the 41st section thereof, the 
judge of said court was made ew «ficio commissioner of 
roads and revenues of the county, and was charged with 
all the duties formerly devolved on the justices of the in- 
ferior court as to county business, In the case of Whitten- 
dale vs. Dizon & Brother, 70 Ga.. 721, this court expressed 
a doubt as to the constitutionality of this portion of the 
act. because of its'variance from the title of the act, and 
because the act itself referred to more than one subject- 
matter. This suggestion seems to have occasioned the 
sole necessity for the passage of the act of September 17th, 
1883. The preamble recites (acts, 1882-3, p. 528), Ist, 
these doubts ; 2d, that the grand:jury, at the April term, 
1883, of the superior court, recommended a separate act 


creating and continuing the judge as commissioner of roads . , 


and revenues; and 3d, that his powers and duties as such 
commissioner should be the same as were “ imposed on 
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him by the city court act, or now exercised by him.” 
It seems that the judge, as commissioner, never exercised, 
under the city court act of 1881, nor under that which 
succeeded it, any power over the revenue of the county 
for educational purposes; that the grand jury never re- 
commended that such power be vested in him; and that 
now he neither endeavors nor desires to oust the board of 
education of this jurisdiction, and to assume it himself. 
In the Central 2. R. vs. Hamilton, 71 Ga., 461, we 
suggested a doubt, if such a thing as a repeal by im- 
plication cold exist under that provision of our constitu- 
tion, which declares that “no law or section of the Code 
shall be amended or repealed by mere reference to its | 
title, or to the number of the section of the Code, but the 
amending or repealing act shall distinctly describe the 
law to be amended or repealed, as well as the alteration to 
be made.” The constitution of 1868 had made this clause 
only directory to the general assembly ; whereas that of 
1877 seems to make it mandatory. This alteration in the 
character of the provision was doubtless made by the con- 
vention of 1877, with a view to obstruct, if not to extirpate, 
evils which had grown up under this discretionary power 
implied and exercised by the legislature under the direc- 
tory character of the clause in the constitution of 1868. 
The doubt suggested in the case of the Central R. R. vs. 
Hamilton was not the hasty doubt of the member of the 
court delivering that opinion, as was asserted by counsel 
in argument; it was entertained by each member of the 
court, and was expressed. upon deliberation, after an able 
argument by learned and experienced counsel. The point 
was not decided, because it was not indispensable to the 
determination of the case then before us, as it is not in this 
ease. Irrespective of constitutional restrictions, and rely- 
ing solely on the general rules of construction that obtain 
in such cases, there was not there, as we will show there 
is not here, any substantial ground for implying a repeal or 
modification of the former statute. 
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After showing that there are only two modes of repeal- 
ing law, by “ express words ” or by “ necessary, irresistible 
implication,” Dwarris says: “ Every affirmative statute 
is a repeal of a precedent affirmative statute, where its 
matter necessarily implies a negative, but only so far as 
it is c'early and indubitably contradictory and contrary 
to the former act‘in the very matter’ (Foster’s case, 11 
Coke, 63 a), and the repugnancy is such that the two acts 
cannot be reconciled, for then, ‘ leges posteriores priores 
contrarias abrogant.’” 

The leaning of the courts is so strong against repealing 
the positive provisions of a former statute by construction 
as almost to establish the doctrine of “no repeal by 
implication.” (When the imperative provision of our con- 
stitution is added to this strong inclination, may it not 
quite establish that doctrine?) “ But,” continues our au- 
thor, ‘this goes beyond the limits of Foster’s case, that such 
repeal is not to be favored ;” andina recent case, Lord Den- 
man said, “ While we hold that a positive enactment is 
not to be restrained by inference, we must also act on the 
maxim, leges posteriores, etc., whenever it comes in opera- 
tion,” citing Reg. vs. Inhabitants St. Kdmund’s Salisbury, 2 
Q. B. R.,84; Potter’s Dwarris, and the large number of Amer- 
ican cases cited in note 4 there. Again, the same commenta- 
tor says, /d., pp. 156, 157, 158, “ Nor hath a later act of 
parliament ever been construed to repeal a prior act, unless 
there be a repugnancy or contrariety in them, or at least 
some notice taken of the former act, so as to indicate an 
intention in the law-giver to repeal it. Neither is a bare 
recital in a statute, without a clause of repeal, sufficient to 
repeal the positive provisions of a former statute. The 
law does not favor a repeal by implication, unless the re- 
pugnance be quite plain, and such repeal carrying with it 
a reflection on the wisdom of former parliaments, it has 
ever been confined to repealing as little as possible of the 
preceding statute. Although, then, two acts of parliament 
are seemingly repugnant, yet if there be no clause of non 
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obstante in the latter, they shall, if possible, have such 
construction that the latter may not be a repeal of the 
former by implication. The same view has been taken, 
where powers under several acts are such as may well sub- 
sist together.” Again, “ When there is a difference in the 
whole purview of two statutes, apparently relating to the 
same subject, the former remains in force.” 

At last, the question of whether a former affirmative 
statute is to be considered as repealed by a subsequent 
act, depends upon the intention of the legislature to ac- 
complish that result, which intention is to be gathered 
by an appeal to well settled rules of construction. Those 
above recited are as old as the time of Lord Coke, and will 
be found in Foster’s case. 

The tax in question, in its most comprehensive sense, 
may be classed as a county tax, but while this is true, it is 
not necessarily ranked with the tax raised to carry on the 
ordinary and indispensable business of the county ;. it is a 
particular tax, levied for a special purpose, as distinguished 
from such as is assessed for usual and necessary purposes. 
The board of education had exercised this power for nine 
years previous to the creation of the city court in Rich- 
mond county, and its authority over the subject does not 
seem during all that time to have been questioned. Even 
after that act it was acquiesced in. There being doubts, 
however, as to the constitutionality of the act, so far as 
respects the power thereby conferred upon the judge of 
that court to manage the county business, it became neces- 
sary to remove that doubt, and the act of 1883 was passed 
for that purpose only. This latter act contains no allusion 
whatever to the former school board act; there is a mani- 
fest difference in the whole purview of both the statutes; 
they do not apparently relate to the same, but to different 
subjects; one deals with a special system of education, 
the other with the management of the ordinary business 
of the county; they are not necessarily repugnant to each 
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other, and the powers conferred by each may well subsist 
together. 

Each one of these canons of construction has been 
recognized and applied by this court in decisions ren- 
dered prior to the adoption of the constitution of 1877. In 
Erwin vs. Moore et al.,15 Ga., 361, 864, 365, 366, the sub- 
ject is discussed with learning and ability by Starnes, J., 
and the conclusions we have reached in this instance are 
there maintained with an irresistible force of logic and 
authority. The same may be affirmed of ihe clear and able 
judgment pronounced for the court by the late Chief Jus- 
tice Warner, in Patillo vs. The State, 49 Ga., 178,175. 
When to these cases we add the clause of the constitution 
prescribing what the legislation shall contain, to amend or 
repeal a former law, we are forced to the conclusion that 
there is nothing in the act of the 17th of September, 1S83, 
tending to show that it was the purpose of the legislature 
thereby to repeal or modify in any respect the act of, the 
23d of August, 1872. There was, therefore, no error in 
refusing an injunction to restrain the collection of the tax 
imposed by the Board of Education of Richmond county 
under the provisions of the latter act. 

Judgment affirmed. 


Roprnson vs. WILKINS. 


A judgment of a court of competent jurisdiction is conclusive between 
parties and privies, as to the facts which it decides, until reversed 
or set aside. 

(a.) The issue made by a plea of former recovery should be submitted 
td the jury, under proper instructions from the court as to the 
effect of the adjudication pleaded in bar; but where the record so 
pleaded showed that the matter in controversy had been fully de- 
termined in the former suit, and the adverse party controverted 
none of the facts involved in the issue, the fact that the court dis- 
missed the case on motion, instead of submitting it to the jury 
with instructions to find for the defendant, will not require a re- 
versal. 

(b.) The Supreme Court is authorized to make final disposition of a 
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case and to give it such direction as is consistent with the law and 
justice applicable to it, and as will prevent the unnecessary pro- 
traction of litigation. 


December 2, 1884. 


Judgments. Res Adjudicata. Practice in Superior ; 
Court. Practice in Supreme Court. Before Judge Royey. 
Burke Superior Court. May Term, 1884. 


Reported in the decision. 
F. W. Carers, Jx.; M. Cummiye, for plaintiff in error. 
H. E. W. Patmer; P. P. Jonnston, for defendant. 


Hatt, Justice. 


The plaintiff had a homestead laid off and assigned to 
him and his wife, in lands which had been specially charged 
with permanent alimony in favor of a former wife, who 


had obtained a judgment against him, not only for a total 
divorce, but likewise for such alimony. When the execu- 
tion issuing upon this judgment for alimony was levied 
upon the land in controversy, the plaintiff filed a bill, and 
prayed that the levy be enjoined, because, as he set forth 
therein, the homestead right was superior and was to be 
preferred to the claim for alimony adjudged to the libellant 
in the divorce suit. The judge heard this application, and 
refused the injunction prayed, after a hearing upon a rule 
to show cause, and decreed that, as against this right of 
alimony, no title could pass from the complainant in the 
bill to the land in question, either by homestead, exemp- 
tion or otherwise. No appeal was taken from this decree, 
which has never been modified, reversed or set aside, and 
is still of full force and affect. After it was rendered, the 
land was sold under the levy, and the defendant in this 
suit became the purchaser at the sheriff’s sale, and took a 
conveyance to it in pursuance thereof, and also went into 
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possession. He pleaded the decree in question and the 
judgment awarding the alimony, in bar of the plaintiff's 
suit. When the case was called for trial at the May term, 
1884, of Burke superior court, and before a jury was em- 
panelled and stricken, the plaintiff moved to strike this 
plea. The motion was refused; he excepted, and filed 
what is termed a bill of exceptions pendente lite to this de- © 
cision. The cause then proceeded, and the defendant’s 
counsel having read to the court the record of the proceed- 
ing pleaded in bar, moved to dismiss the plaintiff’s action, 
on the ground that there had been a former adjudication of 
the matter in controversy. This motion was sustained, and 
the plaintiff excepted. 

It is evident that the question made by this suit had 
been formerly determined by a court having jurisdiction, 
not only of the cause, but of the parties from whom the 
defendant derived his title. The plaintiff and those in 
privity with him had invoked this decree, and having sub- 
mitted to it, he and they are bound by it. The defendant 
in this suit succeeded to all the rights of the plaintiff in 
the execution under which he purchased ; and it had been 
solemnly adjudicated that her rights were superior to those 
set up by the plaintiff. This adjudication is conclusive. 
The Code, §3577, in express terms declares that the judg- 
ment of a court of competent jurisdiction is conclusive 
between parties and privies.as to the facts which it decides, 
until reversed or set aside. Jd., §3826. Again, it is an- 
nounced that an adjudication of the same subject-matter 
in an issue in a former suit between the same parties, by 
a court of competent jurisdiction, should be an end of liti- 
gation. Jd., $2897, and citations under each section. 
Since the cases cited under these sections, the question 
has been repeatedly before us, and we have never deviated 
from the wise and conservative policy they enjoin. 70° 
Ga., 849, 475, 552. The motion to strike this plea was 
properly overruled. According to our practice, however, the 


issue made by the plea should have been submitted to the 
v 74-4 
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jury, to be passed upon by them under the evidence ad- 
duced, and the court should not have ordered the case 
dismissed, even when it was apparent that the plea was 
fully sustained by the production of the record upon which 
it was founded, but the jury should have been directed to 
find for the defendant upon that plea. But this erroneous 
practice does not necessitate another hearing of the case, 
because it was not hurtful to the plaintiff; he is in no worse 
condition than he would have been, had a verdict been 
found against him. On the trial, he controverted none of 
the facts involved in the issue ; he did not require them to 
be submitted to the jury, and seemed to acquiesce by his 
silence (or rather by his failure to object) in the deter- 
mination of the questions by the judge; he certainly dis- 
sented from the conclusion reached, doubtless under the 
belief that the law was not properly applied to the undis- 
puted facts. Substantial justice has been done, at least 
so far as concerns the plaintiff, and if the defendant has 
not had the full measure of protection to which he is en- 
titled under the law, it results from his own action, by 
which he seems willing to abide, and of which he could 
not complain, even if he would. 

We have authority to make a final disposition of this 
cause (Code, §218), and to that end to give to it such 
direction as is consistent with the law and justice applica- 
ble to it. Jd., $4284. This, we think, has already been 
done, and we are unwilling to protract litigation in any 
case where it can be avoided with due regard to the rights 
of parties. 70 Ga., 838, 839. 

Judgment affirmed. 
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Tue ALABAMA GoLp Lire InsuRANcE Company vs. GAR- 
MANY. 


. Although notices issued by a life insurance company required the 
premiums to be paid at 12 o’clock m. on the day they fell due, yet 
where there was no such stipulation in the policy itself, and accord- 
ing to the course of all previous dealings between it and the as- 
sured, a literal compliance with this requirement bad not been 
exacted, if the right to do so existed at all, it was waived, and the 
company could not insist on a strict and literal compliance without 
notifying the assured, before the day of payment, of an intention 
to do so. 

(a.) A breach of the contract by the company, not concurred in or 
assented to by the assured, gave him the right to sue and recover 
any damages he may have sustained in consequence thereof, unless 
he was not the owner of the contract at the time of the breach. 

(.) Although the assured may have assigned his policy in writing as 
collateral security for a debt, and notice thereof may have been 
given to the company, yet if, prior to the breach of contract, the 
debt had been paid and the policy returned to the assured, the 
title vested in him by operation of law, although there was no 

re-assignment in writing. 

. Where a policy of life insurance provided for the payment of pre- 
miums annually, and gave the assured the right to continue the 
insurance, if, after the policy had been continued for several years, 
the company improperly refused to receive further premiums or 
to continue the insurance, on a suit brought therefor by the as- 
sured, the measure of his damages was the amount of premiums 
paid, with interest on each from the time such payment was made. 
.) This was not a suit brought to rescind the contract by the as- 
sured, but an action for a wrongful! refusal, on the part of the com- 
pany, to permit him to continue it, and therefore the rule that a 
rescission must be total and not partial, and that the parties to it 
must be put in stati quo, does not apply. 

(b.) 1f an abatement of damages was proper on account of the inter- 
mediate benefits received by the assured, no proof of their value 
was introduced. 

(c.) If the company violates the conditions and stipulations of its 
contract, it is liable to return to the assured at least as much as 
he would lose by his voluntary failure to keep on foot his policy 
by paying according to its terms. 

(d.) A party to an entire contract who has partly performed it and 
subsequently abandons the further performance according to its 
stipulations, voluntarily and without fault on the part of the other 
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party or his consent thereto, can recover nothing for such part 
performance. 

(e.) Where premiums were, by the terms of the policy, payable in 
gold, but several of the payments were made, by arrangement 
between the parties, in currency, which was then of less value 
than gold, and was reduced to a gold valuation, but which has 
has since become of par value with gold, in a suit by the assured 
against the company for a refusal to continue his assurance, it was 
error to charge that ‘‘ if the payments were made in currency with 
the premium on gold added, when the gold was above par, he can 
recover the amount actually paid in currency, including said pre- 
mium.”’ 

(f.) Directions given that the several amounts of excess paid for pre- 
miums by the plaintiff in depreciated currency, and which he was 
allowed to recover, together with interest on each from the date 
when paid, be ascertained from the data set forth in this opinion, 
and be deducted from the judgment rendered in his behalf; and 
that he pay the cost of this writof error; and that the judgment. 
when so reduced, be affirmed. 


January 6, 1885. 


Insurance. Oontracts. Damages. Policy. Collateral 


Security. Title. Assignment. Gold. Currency. Prac- 
tice in Supreme Court. Before Judge ApamMs Chatham 
Superior Court. June Term, 18S4. 


The defendant in error, Garmany, was insured by the 
Alabama Gold Life Insurance Company, under a policy, 
which made the premiums payable on August 27th of each 
year, without specifying any particular hour. Garmany 
had paid the premiums on that day, at any hour of the day, 
indifferently, and the payments were so always received 
by the company, without regard tohours For some years 
after the issuance of the policy, the company had a local 
agent in the city of Savannah, in this state, but removed 
all its agencies out of the state about 1879. 

In May, 1880, Garmany assigned the policy to W. W. 
Chisholm to secure a debt, which he subsequently paid, 
and Chisholm returned the policy. The notices of matu- 
rity of policies, which were sent by the company, called 
upon him to pay by 12 (noon) of the day of maturity. 
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On the 27th of August, 1881, Garmany, failing to find 
any one in Savannah authorized to receive the payment, 
paid the amount to the Western Lnion Telegraph Com- 
pany, to be paid in Mobile to the insurance company. 

There is some discrepancy in the evidence as to the time 
when this was done. The manager of the telegraph office 
swore that he tendered the money in cash, between two 
and three o’clock in the afternoon of that day, at the office 
of the insurance company, while the secretary of the 
company testified that no regular tender was made until 
August 30, but he was notified at 6.10 P. M. on the 27th 
that there was money at the office forhim. It was refused. 

Plaintiff brought suit for the amount of premiums which 
he had paid. Under the charge of the court, he recovered 
a verdict for $1,247.13, principal, with interest. Defend- 
ant moved for a new trial, which was refused, and it ex- 
cepted. 

The other facts are stated in the decision. 


Joun M. Guerarbd, for plaintiff in error, cited on meas- 
ure of damages, 5 East., 449; Chitty Con., 691, 815; 7 
Ins. L. Jour., 244; Cowper, 666; Park Ins., 579; May Ins., 
711; Bliss Ins., 750; 100 Mass., 251; 89 Ind., 258; 93 U. 
S., 24; 1 C. L. Jour., 76, (S. C., 5 Bigelow Life afd Acci- 
dent R., 212); 72 N. Y., 125-6. 


Cuas. N. West, for defendan., cited Code, §3458; 3 
Utto, 24; 28 Mv., 383; 61 Penn. (11 P. r. Smith), 107; 
—C. L. Jour., 792 ; 51 How. Pr., 1; 13 Johns., 359; 1 Har- 
ris & Gill, 258; 36 N. Y., 221; 5 Johns.; 82. 


HAtt, Justice. 


Had the plaintiff in the suit the right to maintain it, and 
if he had that right, was the proper measure of damages 
awarded him by the verdict of the jury? These are the 
questions made by the record, and their determination 
will dispose of the case. 
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1. The suit was brought upon an alleged breach of the 
conditions of a policy of insurance, to recover from the 
company the amount of the premiums paid by the assured, 
with interest thereon, because the company had wrong- 
fully refused to receive one of the premiums, when tendered 
after 12 o’clock m. of the day on which it fell due, and 
thus discontinued the insurance, when it should have con- 
tinued it. The plaintitt below contended that, although 
the notices sent out by the company had required the pre- 
miums to be paid at 12 o’clock m. on the day they fell due, 
yet there was no such stipulation in the policy itself, and, 
according to the course of all previous dealings with them, 
a literal compliance with this requirement had never been 
exacted. This position was established by proof, and under 
the repeeted rulings of our courts, as well as the Supreme 
Court of the United States and those of a number of our 
sister states, it was well taken See Cotton States Life In- 
surance Co. vs. Lester, guardian, 62 Ga., 247, which is di- 
rectly upon the point, and cites a large number of the 
authorities. 

The defendant being estopped by its course of deal- 
ings as to this particular matter from refusing the plain- 
tiff’s tender of the premium, when it was offered, it is 
unnecessary to consider other questions made and ar- 
gued as to its abstract right to insist upon a strict and 
literal compliance with this requirement; for all the pur- 
poses of the case, it is sufficient to hold that, if it had this 
right, it waived it by its former course of dealing, and, on 
the occasion in question, failed to notify the plaintiff, be- 
fore the day, of any change of policy in this respect, or that 
it intended thereafter to adopt a different rule and insist 
on a sirict and literal compliance. A breach of the con- 
tract by the defendant, not concurred in or assented to by 
the plaintiff, gave him the right to institute his suit, and 
to recover any damages hé may have sustained in conse- 
quence thereof, unless he was not the owner of the contract 
at the time of the breach. 
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It is true that sometime prior to the date we are now 
considering, the plaintiff had assigned this policy in 
writing to W. W. Chisholm, and that the insurance com- 
pany had been duly notified of the assignment. It had 
been pledged to Chisholm as collateral security for a 
debt which the plaintiff owed him, and upon the pay- 
ment of this debt, it was returned to the plaintiff, though 
it does not appear to have been re-assigned in writing 
to him. This was done before the breach of the policy 
complained of. It is, nevertheless, fairly inferable from 
the evidence that the company was apprised, before and 
at that time, that Chisholm had ceased to have any bene- 
ficial interest in or control over the policy, and that noth- 
ing but the apparent naked legal title to it remained in 
him, while the real title was in the plaintiff, for the trust 
on which it was held being at an end, and the policy being 
turned over to the real owner, the title vested in him by 
operation of law as completely as it would have done by 
a re-assignment in writing. Code, §2314, and citations. 
See also Banks vs. Sloat, Russell & Co., 69 Ga., 330, 335. 
Thus it appears that the plaintiff held the legal title to 
this policy, as well as the beneficial interest therein, and 
by reason thereof was fully entitled to maintain the suit. 

2. We have now to consider whether the court laid 
down the correct rule as to the measure of damages in his 
charge to the jury. There was no error in charging them 
that “if the plaintiff was entitled to recover, his measure 
of damages was the amount of premiums paid, with inter- 
est on each from the time such payment was made.” But 
these premiums, by the express terms of the policy, being 
payable in gold, although several of the payments wer- 
made by arrangement between the parties in a depre- 
ciated currency, but at its current value in gold, we 
think there was manifest error in charging that “if the 
payments were made in currency, with the premium on 
gold added, when the gold was above par, he can recover 
the amount actually paid in currency, including said pre- 
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miums.” The plaintiff recovered a judgment, under this 
charge, which it is optional with him to collect either in 
“ gold or silver coin,” the constitutional currency, or in a 
currency which is now at par with coin, and, so far as con- 
cerns the excess beyond the gold coin which he was bound 
to pay in premiums in order tu make it equal to the me- 
dium in which he agreed to pay, is included in that judg- 
ment, it is clear that he has recovered more than the 
amount he was bound to pay and did actually pay. Each 
of the annual premiums called for $146 2°, in gold. On 
that falling due 27th of August, 1873, he paid 154 per 
cent in currency ; on that of 1874, he paid 93 per cent; 
on that due in 1875, 14 per cent; on the premium due in 
1876, 11 per cent ; on that of 1877, 3 per cent; and on that 
of 1878, one-half of one per cent. All the subsequent 
premiums were paid in currency of equal value with gold. 
This error in the charge and finding, however, if there are 
no others, will not necessitate another trial of the case; 
we have all the data necessary to compute the excess 
found, and which may be deducted, in order to make the 
finding conform strictly to the legal rights of the party. 

It is insisted by the defendant’s counsel—plaintiff’s in 
error here—that the amount of the premiums actually paid, 
with the interest from the date of the respective payments, 
was not the correct measure of damages, if the plaintiff 
was, under the circumstances, entitled to recover damages 
at all in the case. 

First: He contends that, whether the contract of insur- 
ance be regarded as entire for the term of the life of the 
insured, or as annual only, and renewable according to its 
provisions, it was certainly executed at the end of each year 
and dependent for longer existence upon the will of the in- 
sured ; that in this case it subsisted for eight years, during 
which time the plaintiff received value for the premiums 
paid; that he makes no offer to recompense the insurer for 
the risk it took of his death throughout this period, or for 
the benefit he received from pledging it on two occasions 





SEPTEMBER TERM, 1884. 57 


The Alabama Gold Life Insurance Company vs. Garmany. 


at its actual money value as a security for credit extended 
to him; that he thus received from it intermediate bene- 
‘fits, for which he does not propose to account; that he 
seeks only a recission of his part of the contract; thatif . 
there be a recission at all, it must be total and not partial, 
and that the parties to it must thereby be put in statu quo. 
This position would, perhaps, be sound, and sustained by 
the authorities cited, if the plaintiff was, by his action, en- 
deavoring to rescind the contract (Hunt vs. Silk, 5 East 
R., 449; Chitty’s Contracts, 691, 815; Tyrie vs. Fletcher, 
Cowper’s R., 666, and others cited in the brief of counsel); 
but the plaintiff was anxious to continue it, and endeavored 
to comply, as we have seen, with the conditions of the 
policy entitling him to its continuance, but was not per- 
mitted by the defendant to do so; the defendant rescinded 
the contract over his protest and against his will The 
plaintiff could not help himself, and was remitted to his 
action for redress of wrongs resulting from this breach of 
the duty which the other party owed him by reason of 
this very contract. Apart from this, however, and even 
admitting that the defendant was entitled to an abatement 
of damages on account of the “intermediate benefits,” 
which the plaintiff derived from the policy during its ex- 
istence, there was no evidence in the case showing the 
value of such benefits, and there was consequently noth- 
ing upon which the jury could have based an estimate. 
The proof to sustain this part of the defence was wholly 
wanting, and for that, if for no other reason, it was prop- 
erly disallowed. 

The defendant contends, secondly, that the premiums 
paid, with interest, were not the proper measure of damages, 
but that it was the equitable value of the policy at the 
time of the breach, which equitable value was to be ascer- 
tained by finding the difference between the cost of a new 
policy and the present value of the premiums yet to be 
paid on the repudiated policy when the repudiation oc- 
curred, and he cites in support of his position the case of 
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Statham vs. The Insurance Company, 93 U. S., 24, and 
other cases which follow that line. We do not at all ques- 
tion the propriety of the rule as applied to the facts of 
that case. There both parties were prevented, the one 
from receiving and the other from paying, in consequence 
of the existence of war; neither had any control over the 
causes that occasioned the forfeiture, and neither was in 
fault for a failure to comply with the terms of the contract. 
The slightest consideration will distinguish this case from 
that, and take it out of the rule there laid down. Had the 
plaintiff voluntarily made default in the payment of his 
premiums at the appointed time, he would have forfeited 
the amount thus paid in, with all the interest that had 
accrued thereon from the time the payments were respect- 
ively made; it was optional with him to do this; the insurer 
had no right to exercise any such option; and yet it is 
gravely insisted that it is not subject to at least as high 
a penalty, for an arbitrary and unlawful violation of a con- 
tract resulting in damages to the assured, as would be the 
assured himself, for exercising his undoubted right to let 
his policy lapse by failing or refusing to pay any premium 
as it falls due; but such is not our view of the law. We 
think the company, when it violates the conditions and 
stipulations of its contract, is liable to return to the assured 
at least as much as he would lose by his voluntary: failure 
to keep on foot his policy by paying according to its terms. 
This is the rule as laid down by the courts of some of our 
sister states, and which, for its manifest equity as well as 
reciprocity and equality of operation upon the rights of 
opposing parties commends itself to our regard and sense 
of justice. McKee vs. Insurance Company, 23 Mo., 383; 
Helme vs. Philadelphia Ins. Co., 61 Penn. St. R. (11 P. 
F. Smith, 107); Meade ws. St. Louis Mut. Life Ins. Co., 51 
Howard’s Pr. R., 1. It rests upon the well established 
principle that a party to an entire contract, who has partly 
performed it, and thereupon subsequently abandons its 
further performance according to its stipulations, volun- 
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tarily and without fault upon the part of the other party, 
or his consent thereto, can recover nothing for such part 
performance. Ketchum and another vs. Evertson, 13 
Johns. R., 359; Murphey vs. Barron, 1 Harris & Gill’s R., 
258; Husted vs. Craig, 86 N. Y. R., 221; Gillett vs. May- 
nard, 5 Johns. R., §2; Meade vs. St. Louis Mut. Life Ins. 
Co., ut supra. - 

We direct and order that the several amounts of excess 
paid for premiums by the plaintiff in depreciated currency, 
and which he was allowed to recover, together with inter- 
est on each from the date when paid, be ascertained from 
the data set forth in this opinion, and be deducted from 
the judgment rendered in his behalf; and that he pay the 
cost of this writ of error; and that said judgment, when so 
reduced, be in all other respects affirmed and stand as the 
judgment which should have been rendered in the case. 

Judgment affirmed. 


THe CENTRAL RAILROAD vs. HASLETT. 


. Grounds of exception abandoned here will not be considered. 

. Where the order in which a case was argued resulted from an ar- 
rangement entered into between counsel for both parties and the 
court, it furnishes no ground for exception. 

. Theré was no error in refusing tocharge that, “‘ if there is a theory 
of the defendant which is supported by evidence and is not con- 
tradicted by other evidence in the case, then the jury would be 
authorized to adopt the same, unless they should believe that the 
witnesses who supported it were unworthy of credit.’’ Whether 
such request was correct law or not, it was too general and vague, 
and might have misled the jury. 

. Newly discovered evidence, which is merely cumulative and 
which might have been procured in time for the trial by the exer- 
cise of proper diligence, will not require a new trial. 

. It is the duty of a railroad company to furnish its employés with 
reasonably safe material and tools for their use while working in 
its service; but if the employé is aware of the dangerous charac- 
ter of any particular tool or instrument, and continues to use it, 
he cannot have redress for any damage he may sustain by its use; 
nor would it alter the rule if an employé knowingly used a dan- 
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gerously defective tool under the immediate orders of a superior 
employé. 

(a.) The evidence in this case does not show affirmatively that the 
injured employé had knowledge of the defect in the machinery 
which caused his injury, nor is it clear that it was any part of his 
duty either to inspect the piece of machinery in question or to re- 
port its defects. ‘The testimony as to the manner in which he used 
it and his care in applying it was conflicting, and the presiding 
judge having approved the finding of the jury, this court will not 
interfere. 

(b.) In the absence of other evidence upon the point, it does not fol- 
low that a hand, whose duty it is to apply the brakes on a train, has 
sufficient skill to determine their fitness for use by an inspection. 

(c.) Cases in 58 Ga., 485; 64 Id., 100, do not conflict with these views. 


November 11, 1884. 


Practice in Supreme Court. Practice in Superior Court. 
Charge of Court. Newly Discovered Evidence. Railroads. 
Master and Servant. Negligence. Before Judge Srew- 
ART. Monroe Superior Court. August Adjourned Term, 
1883. 


Haslett brought suit against the Central Railroad for a 
personal injury. On the trial, the testimony on behalf ot 
the plaintiff was, in brief, as follows: He was a train-hand 
on defendant’s train, and part of his duty. was to put on 
the brakes. He had made one trip on an old cab known 
as cab number 28, and had put on brakes at all the sta- 
tions without acciden Qn the second trip, at a certain 
station, the whistle was blown to put on brakes, and he 
put on his brake as tightly as possible, but when he let it 
loose, the cog-wheel failed to catch on the ratchet, and the 
brake-wheel turned back very rapidly, catching plaintiff's 
hand, breaking it and twisting his arm severely. The cab 
was an old one, in bad condition, and two or three of the 
cogs were broken from the wheel. It is the duty of the 
car-inspector to see that the cars are in good condition. 
The brake in this case ran upward through the seat, the 
wheel on which the plaintiff placed his hand being above 
the seat and the cog-wheel underneath. On examination, 
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the cog-wheel appeared as if it had been broken for some 
time. There was also other evidence as to the extent of 
the injury. 

The evidence on behalf of the defendant was, in brief, 
as follows: The cab was in good condition; the cog-wheel 
‘was on the floor and sixteen inches below the seat. Beside 
the cog-wheel was a foot-pad which the brakeman used to 
hold the ratchet-wheel in its place in applying the brake. 
It was not the custom of the car-inspector to inspect the 
inside of cars. He testified that that was done by con- 
ductors and train-hands who used the car, and that he ex- 
amined only such defects inside the cars as his attention 
was called to. The cab had been used, and plaintiff had 
been working on it for about two weeks before the acci- 
dent, and subsequently thereto it was continuously used. 
On examination after the accident, no cogs were missing 
from the wheel. 

The jury found for the plaintiff $1,200.00. Defendant 
moved for anew trial, on the following among other 
grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because a plea filed by the defendant as a plea of 
justification was stricken by the court. 

(4.) Because the court refused to allow the defendant 
to open and conclude on account of such plea. 

(5,) (6.) Because the court erred as follows: After the 
evidence was submitted by both parties, defendant claimed 
the right to open and conclude the argument before the 
jury. The court directed counsel for the defendant to 
proceed with the opening argument, stating that the right 
to conclude would be decided before the argument closed. 
When an argument had been made for each side, the court 
struck the plea referred to in the third ground, decided 
that the plaintiff had the right to open and conclude, 
directed counsel for defendant to proceed with his second 
argument, and permitted counsel for plaintiff to conclude. 
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[The court added the following note concerning this ground 
of the motion: “ When the evidence had veen concluded 
on both sides, both plaintiff and defendant claimed the 
right to conclude, Mr. Cabaniss, for the defendant, being 
on the floor, insisting on the right to open and cunclude 
the argument for the defendant. The court remarked that 
the decision in the Ocean Steamboat Company, to which 
reference had been made, was not in the court, and he 
would send for it and would then pass upon the question. 
Court then asked Col. Milledge, counsel for plaintiff, if he 
objected to Mr. Cabaniss’s proceeding with the argument 
for the defendant, to which he replied that he did not, 
provided the question was decided before reaching the 
last two arguments in the case. Mr. Cabaniss then ad- 
dressed the jury, followed by C. W. Smith for the plaintiff, 
after which the court held that the plaintiff was entitled 
to open and conclude the argument. Judge Hall then 
addressed the jury for defendant, and Col. Milledge con- 
cluded for the plaintiff.” ] 

(7), (8.) Because the verdict was contrary to the charge. 

(9.) Because the court refused to charge as follows: “If 
there is a theory of defendant that is supported by evi- 
dence that is not contradicted by other evidence in the 
case, then you would be authorized to adopt such theory, 
unless you should believe that the witnesses who sup- 
ported such theory are unworthy of belief.” 

(10.) Because there was no evidence to support the 
verdict. 

(11.) Because of newly discovered evidence [This 
was the evidence of a physician who examined the de- 
fendant at the time of the injury, or shortly thereafter, 
and tended to show that it was not so severe as the plain- 
tiff claimed. | 

The motion was overruled, and defendant excepted. 


T. B. Casaniss, by Harrison & Perpies; Joun I. HAL, 
for plaintiff in error. 
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Mittepee & Suita; T. P. WestmMorELAND; BreRNEeR & 
Turner, for defendant. 


Hat, Justice. 


1. The exceptions to the rulings of the court in relation 
to what was claimed to be a plea of justification, as set 
forth in the 3d and 4th grounds of the motion for a new 
trial, were abandoned on the hearing before this court, and 
are therefore not considered. 

2. The 5th ground of the motion takes exception to the 
order in which the argument of the case was conducted. 
The defendant cannot avail itself of this exception, because 
this order was the result of an arrangement entered into 
between counsel for both parties and the presiding judge, 
as certified by him. 

3. The judge committed no error in refusing to charge 
the written request of defendant’s counsel, as embodied in 
the 9th ground of the motion, “that if there is a theory of 
the defendant which is supported by evidence, and is not 
contradicted by other evidence in the case, then the jury 
would be authorized to adopt the same, unless they should 
believe that the witnesses who supported it were unworthy 
of credit.” It is needless to inquire whether this request 
announces a sound principle of law. Whether it does so 
or not, it should not have been given. It is too general 
and vague, and is not specifically applied to any facts in 
proof. It might have misled the jury, while, as expressed, 
it is difficult to perceive how it could have aided in con- 
ducting them to any conclusion. From a very early period 
_in the history of this court, such charges of abstract prin- 

ciples, which have not been applied to circumstances in 
evidence, have been condemned. As late as the last term 
of this court, in Klink vs. Boland, we held that, although 
a request to charge might contain a correct abstract prin- 
ciple of law, yet if it be so general as not to be of practical 
value in assisting the jury to reach a correct conclusion 
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under the evidence, it would not be error to refuse to 
charge it; that it was the better practice to give in charge 
the precise law applicable to the facts, in plain terms, such 
as could be readily understood by men of ordinary business 
qualifications, rather than to deal in abstract principles, 
which could be easily comprehended only by persons of 
technical skill and learning. The purpose of every charge 
is to aid, and not to confuse, the jury. Cases holding that 
charges should conduce to this end are both numerous and 
uniform. 

4. The newly discovered evidence contained in the 10th 
ground of the motion is “ merely cumulative,” and might, 
by the exercise of proper diligence, have been procured in 
time for the trial. 

5. The controlling question in the case is that made by 
the 7th and 8th grounds of the motion for the new trial. 
It is insisted that the verdict was contrary to the charge 
of the court in regard to the negligence of the respective 
parties, which was, that if the plaintiff, who was employed 
as a brakeman upon the defendant’s train, used a brake 
with a defective ratchet wheel, and could, by the exercise 
of ordinary care, have discovered the defect, and did not 
exercise such care, but continued to use the wheel, he could 
not recover; or if he had charge of the brake, and # was 
made his duty to report any defects that might exist in it, 
and he exercised ordinary care and diligence in trying to 
discover such existing defects, and failed to do so, then his 
diligence was the diligence of the railroad company, and 
he would be entitled to recover. These charges seem to 
have been given at the request of defendant’s counsel, 
and whether correct or not, it has for that reason no right 
to complain of them. That it is the duty of the company 
to furnish its employés with reasonably safe material and 
tools for their use while working in its service, has been 
frequently decided, but it has also been repeatedly held 
that if the employé is aware of the dangerous character 
of any particular tool or instrument, and he continues to 
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use it, he cannot have redress for any damages he may 
sustain by its use. 50 Ga., 465; 55 Jd., 133; 68 Jd., 699, 
705; 70 Jd., 566, 568. Nor does it alter the rule that an 
employé, knowingly using a dangerously defective tool, 
does so under the immediate orders of a superior employé. 
Ib., 568, 569, and cases cited. 

The evidence on the question of the plaintiff’s knowl- 
edge of any defect in this brake is not conflicting; it does 
not affirmatively appear that he had such knowledge; on 
the contrary, it is insisted that, if he had not been negli- 
gent in the performance of his duty, he would have had 
the knowledge; that he made no examination of the ratch- 
et-wheel, and if he had done so, he would have discovered 
the defect ; and further, that it was his duty to report such 
defects. The evidence does not make it clear either that 
it was any part of his duty to inspect this piece of ma- 
chinery or to report defects in it. The extent to which it 
went was that it was the duty of the conductor and train- 
hands to report any defect in implements or machinery in- 
side the cars. It is very doubtful whether there is any 
such duty imposed by any rule of the company, or 
whether it results from the custom which seems to have 
been followed by this particular inspector of cars, and 
whether, if any such custom exists, it was known to this 
train-hand; that it is the duty of the conductor and train- 
hands to make this inspection, in order to ascertain such 
defects, nowhere appears in this evidence; the length to 
which their duty would seem to go is, that if they happen 
to discover defects, they shall report them. In the absence 
of evidence upon the point, it does not follow that a hand, 
whose duty it is to apply the brakes, has sufficient skill to 
determine their fitness for use by an inspection, One pre- 
sumably less qualified for this duty it would be difficult to - 
select. The brakeman is not necessarily a skilled me- 
chanic; no such qualification seems essential to the sim- 
ple operation of applying the machinery provided to check 
the speed or to stop the progress of the train. If such 

v 74-5 
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qualification had existed, it would doubtless have been 
directly shown, and would not have been left as a mere 
matter of doubtful inference. 

The case of the Georgia Railroad and Banking Com- 
pany vs. Kenny, 58 Ga., 485, so confidently relied on 
by the defendant, does not differ in principle from the 
foregoing case. Kenny was a section ‘master, and as 
such was required to use the hand-car in question daily ; 
he was experjenced in this business, had control of the 
car, and although he had been notified of its defective 
condition, continued to use it; it was held that he could 
“not recover without making it appear that he did not 
discover the defect in time to avoid exposing himself 
to the danger, or that the defect was of such a nature 
as not to be discoverable in the reasonable and ordinary 
exercise of diligence in the ‘course of hisduty.’” The 
distinction between that case, as reported, and the one at 
bar is obvious; but were such not the fact, when it was 
again before this court, 64 Ga., 100, and the plaintiff, on 
an amended declaration, had another verdict in the case, 
which the presiding judge refused to disturb, the decision 
was reversed, each of the judges delivering separate 
opinions. Bleckley, J., concurred with the Chief Justice, 
“for the sole reason that the plaintiff failed to prove the 
matter of the amendment,” which was, ‘“ that the crank- 
car from which he was thrown was not constructed as 
crank-cars usually are and were before that time, and of 
that fact he had no knowledge, and that said car so con- 
structed was much more unsafe than crank-cars constructed 
as usual, and that of this defendant had notice and did not 
communicate the same to him.” Jackson, J., dissented, 
and was of opinion that the matter of the amendment was 
sufficiently proved, when it was shown that the supervisor 
of the track, the immediate superior officer of the plaintiff, 
who was a section-master, directed him to attend to some 
business on a section other than his own, with which he 
was unacquainted, and put him in charge of the supervi- 





SEPTEMBER TERM, 1884. 67 


The Central Railroad vs. Haslett. 


sor’s crank-car, with the use and working of which he was 
also unacquainted, having been on it but once with the 
supervisor; and although the supervisor knew that the car 
was light and the flange of the wheel was quite shallow, and 
that it ran off the track easily at frogs, and had frequently 
done so with him, yet he gave no notice thereof to 'plain- 
tiff, who did not know that it ever ran off. For want of 
the notice of the character of the car on which he was 
thus placed, and of its having ran off the track at frogs, he 
passed the point of danger with less care than he would 
have used had he been notified of its liability to leave the 
track at such points; the car was thus thrown from the 
track and the plaintiff badly crippled. There was, in the 
opinion of the dissenting Justice, evidence to justify the 
verdict, and the presiding judge having approved it, he 
thought, under the rule long established, that this court 
should not have interfered with this exercise of his discre- 
tion. To usit seems that the dissenting opinion was more 
in consonance with the law than either of the opinions 
that. concurred in overturning the finding. 

In our case, the plaintiff had made but one trip with 
this car; his opportunities for testing the brake had not 
been very ample; its defects were such that they might 
not have been disclosed by its frequent use; there was 
evidence too from which it might be inferred that the de- 
fective wheel was partially if not totally concealed. The 
testimony as to the manner in which the plaintiff used it 
and his care in applying it was conflicting ; the jury doubt- 
less thought the account given of the matter by defend- 
ant’s witness improbable, and we cannot undertake to say 
that their conclusion in reference to it was erroneous. 
There is nothing to distinguish this from many other cases 
in which the evidence upon material questions is so con 
flicting as to sustain though not to require the finding - 
the presiding judge being content to let it stand, we can- 
not take it out of the usual rule and say that he did not 
exercise his discretion properly. 

Judgment affirmed. 
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Boynton, administrator, e¢ al. vs. WESTBROOK. 


. Where a contractor had furnished materials and almost completed 
work on a house before the death of its owner, and did complete 
the work within a few days thereafter, by agreement with the ad- 
ministrator, he could record his lien, in spite of the death of such 
owner. 

. Where the proceeds of the house and lot of a decedent are in the 
hands of his administrator for distribution, the claim of a con- 
tractor, under the foreclosure of his lien for work done on such 
house and materials furnished therefor, will take precedence of a 
claim of the widow on account of a debt for trust funds. 


February 7, 1385. 


Liens. Contractors. Record. Administrators and Ex- 
excutors. Husband and Wife. Trusts. Before Judge 
Stewart. Spalding Superior Court. February Term, 
1884. 


To the report contained in the decision, it is necessary 
to add only the following: Westbrook filed his petition 
to the superior court, alleging, in brief, as follows: He 
was a mechanic and contractor, and as such built a house 
for Banks, commencing the work in 1869, and doing the 
last work on the building on April 2, 1880. During the 
time from 1869 to the death of Banks, there were mutual 
dealings and accounts between him and the plaintiff, and 
no exact time was specified for completing the work, but 
it was to be done as directed, and the payment was to be 
dueondemand. InJanuary,1880, Banks died. In March, 
1880, Boynton took out temporary letters of administra- 
tion on his estate, andin April following permanent letters. 
As soon as letters were obtained by Boynton, Westbrook 
notified him that he was ready to complete the house. 
Boynton replied that he knew of nothing that was to be 
done, unless it was to put hoods over the doors, and he 
was not authorized to permit the entire completion of the 
house. Westbrook proceeded to put on the hoods, they 
having been made during the lifetime of Banks and pro- 
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vided for in the original plan of the building. Westbrook 
claimed a lien, which was filed April 3, 1880, and’recorded 
April 8, 1880. (The declaration is marked filed April 5, 
1881, and process is dated the same day.) Boynton, after 
the issuance of permanent letters, obtained leave to sell 
the real estate of his intestate, and advertised and sold the 
residence on the first Tuesday in January, 1881. Plaintiff 
understands that the property was bid in for the estate, 
but prays that, if it passed title, he be decreed to have a 
special lien on the fund arising therefrom. 

The defendant pleaded set-off of medical services per- 
formed by the deceased during his lifetime. He also de- 
nied that the plaintiff was entitled to the lien, on the 
ground that the work was not,completed and the lien was 
not recorded in proper time. He further pleaded that the 
estate was insolvent; that the wife of decedent had a claim 
for trust funds belonging to her which had gone into his 
hands, and that the estate was not sufficient to pay both 
that and the plaintiffs claim. 

The case was referred to an auditor, and to his report, 
allowing plaintiff's claim, with certain deductions, defend- 
ants excepted, the widow of Banks having been made a 
party. It is unnecessary to detail the evidence, further 
than to state that, on December 5, 1880, a notice of plain- 
tiffs claim of lien was served on the administrator. 

The jury found, and the court entered judgment in 
favor of the plaintiff for $1,080.49. Defendants moved 
for a new trial, which was refused, and they excepted. 


Beck & Beexs, for plaintiffs in error. 
JOHN I. Hatt, for defendant. 
JacKson, Chief Justice. 


Banks died in debt to his wife for trust money, and in 
debt to Westbrook for material furnished and work done 
on the residence where he died. After Banks’s death, 
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Westbrook foreclosed his lien—having completed the 
work as agreed by him and the administrator, it be- 
ing a mere trifle—within the time prescribed by law. 
The house and lot were sold by the administrator, who 
held the proceeds for distribution, and the question is, 
which debt has preference to payment out of this fund in 
the hands of the administrator, the wife’s trust debt or the 
contractors and mechanic lien ? 

1. We think that Westbrook was in time in recording 
his lien, though after Banks’s death, by analogy to the de- 
cision in 49 Ga., 594, so as to take what the law entitled 
him to in the distribution. It would be hard if he could 
not, the work being nearly completed, and finished by 
agreement with the administrator a few days after the 
death. 

2. That he did the work and furnished the material is 
unquestionable, and that the intestate owed him something 
over a thousand dollars therefor is equally clear. That 
he sued in time is also true. So, too, that Mrs. Banks’s 
trust debt amounts to some eight or nine hundred dollars, 
and that the administrator has but some sixteen hundred 
dollars of funds to pay both—not enough for both, is also 
true ; and hence the naked question of law is, who has 
preference? The auditor and the court below gave it to 
the lien of the mechanic and contractor, and the widow 
excepted and assigns that judgment as error. 

Undoubtedly the statute of distributions, Code, §$2533, 
2534, 2535, gives preference to a trust debt over mortgages, 
liens, etc.; and if this estate were paid for, then the statute 
would give preference to the trust debt. But this court 
held in 44 Ga., 600, that the lien of laborers whc made 
the crop is in the nature of purchase money, and was pre- 
ferred to exemption of personalty in the crop they made. It 
is true that this was not under the statute of distributions 
after the death of the husband; but the principle is estab- 
lished that such labor is in the nature of purchase money. 
So in 54 Ga., 306, on page 309, this court says, speaking 
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of the lien of a factor’s advancement, “ True, his (a judg- 
ment creditor’s) lien was on the property of the debtor, 
present and future. But this law is a provision as to the 
terms on which he shall acquire property. When the 
property comes to him, he gets it subject to the law at the 
time. All these lien laws are based on the equitable idea 
that the property does not, in fact, belong fully to the 
debtor until they are discharged, since without them he 
could not get the property,” etc. Much stronger is the 
case at bar. The very house which gives value to the lot 
is the work of this mechanic, and this debtor did not get 
full title to it until this debt, in the nature of purchase 
money, was paid, and this lien was extinguished. It is 
not, therefore, decedent’s property to be distributed, until 
the lien of the mechanic, who created the house, is paid. 

And on this line this court held in Strickland, adm’r, 
vs. Dent, 25 Ga., 42. That case, like this, was where the 
estate of a decedent was in the hands of an administrator 
for distribution, and the ruling is that the vendor of the 
land was entitled to payment out of the sale of the land 
before other creditors, on the ground that the title did not 
pass to the decedent until the purchase money was paid. 
It is true that in that case, in the 25 Ga. reports, the de- 
cedent held a bond for titles, and the deed had not been 
actually made, but the equitable principle seems to be 
that the unpaid purchase money would be held superior 
in equity to the order of payment prescribed in the statute 
of distribution which preferred other creditors. 

The principle is that a perfect equitable title does not 
pass to the decedent until he has paid for the land, and it 
is not subject to distribution under the statute until that 
is paid, or that the balance due must be paid first, before 
the remainder can be distributed according to the statute. 

It is much to be doubted, however, that such would 
have been the decision in that case if the deed had been 
actually made and the legal title had passed. It is cited 
as bearing somewhat on the line of this opinion. But in 
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1st B. Monroe’s reports,* the court of appeals of Kentucky 
had a similar question before it, and held that the right 
of a widow to dower out of the lands of her husband was 
subordinate to the mechanics’ Jien on the houses erected 
thereon by them. 

The court says: “ Kelly (the decedent) never had any 
right to the house, or to any part of it, unincumbered by the 
statutory lien; how, then, could his wife, whose right was 
consequential merely, have ever had a broader and better 
interest in the house than the husband himself ever had,” 
and hold that the widow would be entitled to dower out 
of the remainder only of the proceeds of the house and lot 
after the mechanic and material man were paid.. 

So here we hold that the intestate had no right to this 
house until the material man and mechanic were paid for 
what made the house, to-wit, the material out of which 
it was constructed, and the mechanic who built it out of 
that material, and therefore his widow had no right, con- 
sequential to his death, to the payment of a trust debt 
which her husband owed her, out of this house in Griffin, 
until this statutory lien for the material in and work on, 
the house was paid. 

Most certainly it will strike all just minds as right to 
pay the builder of the house out of its proceeds, before any- 
body else can claim equitable rights to be paid out of it 
after the death of the owner, when the owner himself 
would have been obliged to pay him before any other debt. 
This was the object and is the spirit of our lien laws for 
the benefit of those who create property ; “‘ and the lien 
given by the statute would bé unavailing and illusory,” to 
use the language of the Kentucky court, if this construc- 
tion were not put upon those laws. 

We hold, therefore, that this lien, having been asserted 
and being prosecuted in time, should be paid first out of 
the proceeds of the house and lot, and then the remainder, 
which is the only part for distribution, being the only 
a 

' 
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property really owned by decedent, be distributed under 
the statute of distributions. We are of opinion that if 
any decisions of this court can be found militating appar- 
ently against these views, the war is not real, but teeming 
only. They will not embrace statutory liens which create 
property on that property, and which are more like a lien 
created on the vendor’s property before the vendee ac- 
quired title; in which case, the majority of this court 
ruled in Murphy v>. Vaughan, 55 Ga., 361, that such lien 
had to be paid before the statute of distributions would 
distribute it as the decedent’s property, to give a year’s 
support to his family. Though I dissented, yet that case 
decides the law until a majority of this court reverse it. 
Judgment affirmed. 


See cited by plaintiff in error, 10 Ga., 73; 7 Daly 471; 
28 Maine. 511; 45 Am. Dec., 680; 39 Pa., 133. 


By defendant in error, 30 Ga., 444; 51 Jd., 560; 49 
Id., 594; 44 Id., 308; 53 Id., 299; 61 Jd., 584; 48 Id., 
477; 55 Id., 361; 54 Jd., 308; 44 Jd., 600; 25 Jd., 42; 
1 B. Monroe, 257. 


Carr et al. vs. GEoraiA RAILROAD. 


1. A grantor made a deed to a railroad company conveying certain 
lands and containing the following provisions: 

‘*To have and to hold the said piece of land, being an oblong square, 
with all the rights, provileges and appurtenances thereunto be- 
longing or anywise appertaining unto the said Georgia Railroad 
and Banking Company forever in fee simple. Provided the said 
Georgia Railroad and Banking Company shall, in a reasonable 
time, say by the 10th day of November next, erect and finish on 
said land, as above described, a good substantial brick depot and 
passenger house, with separate reception rooms, one for ladies and 
one for gentlemen, finished and furnished in as good style and of 
as good material as the one at Covington, in Newton county; the 
whole house to be not less than 100 by 45 feet. And it is the ex- 
press understanding, and hereby expressly stipulated, that when- 
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ever the said company or assigns shall discontinue or cease to use 
the said land and premises as a depot for freight and passengers, 
or for both, or cease to run the engine or cars to the same, or run 
beyond the present terminus of said road, then and in either event, 
this deed shall cease, determine and be void, and be of no effect, 
neither in law or in equity, and the land, with all the rights, priv- 
ileges and appurtenances, shall revert to the donor or his heirs.’’ 

The railroad company entered upon the land and erected thereon a 
depot building, but subsequently ceased to use it as a depot and 
extended its road beyond the terminus mentioned. The grantor 
having died, certain persons as his heirs at law brought ejectment 
against the railroad to recover the land mentioned in the decd. 
The defendant appeared and disclaimed title at the commence- 
ment of the action. The action of ejectment was filed February 
21, 1883, and service was perfected on defendant on April 21, 1883 
The railroad having demolished the depot building and carried 
away the material of which it was composed, the same plaintiffs 
brought suit to recover damages therefor: 

Held, that the disclaimer of title was a solemn admission in judicio 
that the defendant was not in possession of the premises on the 
2lst of February, 1883; and this being so, no act of entry was 
necessary to be made by plaintiffs. It was their land under the 
deed of their ancestor, and no person being in possession of the 
same, it was by law in their possession, and no entry was neces- 
sary to perfect their title. 

(a.) The court erred in charging that, if the defendant demolished 
the house and caused its removal before it was served with the 
writ in ejectment, it had the right so to do, because the plaintiffs 
had not entered on the premises ; and that the filing of the declar- 
ation in ejectment was not equivalent to entry until the same had 
been served on the defendant. 

(b.) If, after the abandonment of possession, admitted by the de- 
fendant, it went upon the land and demolished a depot building, 
which was a fixture thereon, it was a trespasser, and liable tothe 
plaintiffs for the damage done by the removal of such building. 

. The authorities are to the effect that a depot building, erected by 
a railroad, not for the purpose of improving the inheritance, but 
to aid and assist the company in carrying on its business, is a trade 
fixture, and a tenant may remove such fixtures before the expira- 
tion of his term. Even if these authorities are applicable under 
the deed involved in the present case, yet, after having forfeited 
its estate in the land, and having abandoned its possession, the 
railroad could not remove such fixtures. 

. The action was properly brought by the heirs of the grantor in the 
deed, and the fact that the plaintiffs, to meet some suggestions of 
the court, made an amendment alleging that they were legatees 
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under the will of the grantor, did not alter the character in which 
they sued. 


September 16, 18384. 


Deeds. Estates. Title. Fixtures. Trespass. Eject- 
ment, Entry. Parties. Damages. Words and Phrases. 
Before Judge Fort. Clarke Superior Court. May Term, 
1884. 


On April 20, 1883, Florida ©. Carr et ai., as heirs at 
law of William A. Carr, brought their action against the 
Georgia Railroad to recover damages for the removal of a 
brick depot building, which they claimed had become their 
property under the deed set out in the decision, by reason 
of the fact that the company had violated the conditions 
therein contained. Defendant pleaded the general issue, 
and that it removed the depot while it was in lawful pos- 
session of the premises and was the owner of the same. 

On the trial, the deed from Carr to the company was 
introduced in evidence, and it was shown that the com- 
pany had extended its line beyond the depot in dispute, 
had ceased to use it as a freight and passenger depot, and 
had torn it down and removed it. The evidence for the 
plaintiffs fixed the date of the tearing down in March, 
while that for the defendant was to the effect that the 
company removed from the depot on February 17, 1883, 
which was Saturday, and returned and began tearing down 
the building on the following Monday (February 19). 

On February 21, 1883, these same plaintiffs filed a de- 
claration in ejectment against the company. Service was 
perfected on April 21, and subsequently the defendant 
filed a plea disclaiming title and possession “at the time 
of the commencement of said action.” 

It having appeared from the evidence that William A. 
Carr died testate, the plaintiffs amended by alleging that 
they were legatees under the residuary clause in the will. 

The jury found for the defendant. Plaintiffs moved for 
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a new trial on the grounds set outin the decision. It was 
refused, and they excepted. 


E. K. Lumpkin; Avex. R. Jonss, for plaintiffs in error. 
Jos. B. Cummine; S. P. Tuurmonp, for defendant. 
BLANDFORD, Justice. 


On the 25th day of June, 1855, William A. Carr con- 
veyed by proper deed of conveyance a certain lot in the 
city of Athens to Georgia Railroad and Banking Com- 


pany, 


‘*To have and to hold the said land, with all the rights, privileges 
and appurtenances thereunto belonging, or in anywise appertaining 
to the said Georgia Railroad and Banking Company forever in fee 
simple. Provided the said Georgia Railroad and Banking Company 
shall, in a reasonable time, say by the 10th of November next, erect 
and finish on said land, as above described, a good substantial brick 
depot and passenger house with separate reception rooms, one for 
ladies and one for gentlemen, finished and furnished in good style, of 
as good material as the one at Covington, in Newton county; the 
whole house not to be less than one hundred by forty-five feet. And 
it is the express understanding and hereby expressly stipulated that 
whenever said company or assigns shall discontinue or cease to use 
the said land and premises as a depot for freight and passengers, or 
for both, or cease to run the engine and cars to the same, or run be- 
yond the present terminus of said road, then and in either event, this 
deed shall cease, determine and be void, and of no effect whatever 
neither in law or in equity, and the land, with all the rights, privileges 
and appurtenances, shall revert to the donor or his heirs.”’ 


The railroad company having entered upon the land 
and erected thereon a depot building as stipulated, ceased 
to use the same as a depot, and extended the road beyond 
the terminus mentioned. William A. Carr having died, 
the plaintiffs in error, as his heirs at law, filed their action 
of ejectment against the railroad for the recovery of the 
land mentioned in the deed. The railroad company ap- 
peared and disclaimed title or the possession of the prem- 
ises at the commencement of said action. 

The railroad company having demolished the depot 
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building and carried away the material of which it was 
composed, the present action was brought by the heirs 
at law of Carr against the railroad company to recover 
damages for such waste. To meet some suggestions of the 
court, the plaintiffs amended their declaration by alleg- 
ing that they were legatees under the will of William A. 
Carr, deceased. The action of ejectment was filed in office 
February 21,1883, and service was perfected on defendant 
2ist of April, 1883. Under the rulings of the court, a 
verdict was had for the defendant; whereupon the plain- 
tiffs moved for a new trial, upon the following grounds: 

(1.) Because the verdict is contrary to law and the 
principles of equity and justice. 

(2.) Because the verdict is contrary to evidence, and 
against the weight of evidence. 

_ (3.) Because the verdict is without evidence to sup- 
port it. 

(4.) Because the court erred in charging the jury as fol- 
lows: * Now I charge you that the legal effect of this deed 
is, in so far as it relates to the parties, that the Georgia 
Railroad and Banking Company had a right to remove 
the depot at any time before the title of this land reverted 
to the heirs at law of William A. Carr.” 

(5.) Because the court erred in charging the jury as 
follows: “That, under this deed, the Georgia Railroad 
Company would have had a right, at any time prior to 
actual entry or a suit for the recovery of the possession of 
the land, to remove the depot, and would not be liable 
for its value on its removal, save to the extent that said 
removal might have injured the freehold, which is not an 
issue under the present suit.” 

(6.) Because the court erred in charging the jury as fol- 
lows: “That the Georgia Railroad would have had this 
right under this contract, not only at the time of the filing 
of the declaration, but until they were served with a notice 
of the declaration.” 

(7.) Because the court erred in charging the jury as fol- 
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lows: “ That a suit, in order to be equivalent to an entry, 
must be perfected to service, and until service was per- 
fected, the suit would not be equivalent to an entry, and 
the right of the railroad to remove the property would 
still subsist.” 

(8.) Because the court erred in charging the jury as fol- 
lows: “That if the railroad company began to demolish 
this house under their right to do so, and pending its 
demolition, the suit was instituted and perfected, this suit 
at, that stage of their work would not d@feat their right of 
removal, but they would be authorized to go forward and 
complete its demolition, if they saw fit.” 

(9.) Because the court erred in charging the jury as fol- 
lows: “ That ordinarily the (as a?) general proposition the 
term land would convey all that was on the surface and in 
the bowels of the earth, but that is not the rule applicable 
to this case, owing to the contract—it being a contract 
whereby the title is given under certain conditions which 
I have read you, it doesn’t stand in the same condition as 
an ordinary conveyance of land. The railroad company 
would have a right to remove any of its fixtures which 
might be designated as trade fixtures—the tracks, the iron 
and the depot. If you should believe, therefore, that the 
railroad removed this depot before there was an entry, or 
before a suit was perfected to service, then you need not 
go further and inquire in relation to damages, but should 
return a verdict for the defendant.” 

(10.) Because the court erred in charging the jury as 
follows: ‘I charge you the law to be, that if you learn 
from the evidence that William A. Carr died testate, that 
he made a will, that the rights of plaintiffs were fixed and 
determined by that will, and that the executor had been 
dismissed, I charge you that they would not be entitled to 
recover in a suit brought by them as heirs at law. You 
will mark the distinction ; this suit is brought by the heirs 
at law. If the evidence shows you they do not occupy 
the position of heirs at law, then I charge you that the 
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plaintiffs, on that account, would not be entitled to recover. 
But if it should appear they are the heirs at law, and not 
legatees, then it would have been properly brought. You 
perceive, therefore, there are but few issues for you to pass 
upon.” ’ 

(11.) Because the court erred in charging the jury as 
follows: “ You will have before you the writs charging 
the date of service, which it is admitted was the 21st of 
April, 1883. Was it demolished before that by the rail- 
road company? If it was, then I charge you that by the 
law they had a right so to do, and the plaintiffs have no 
right to recover at all, no matter whether they are the 
legatees or heirs at law. If suit was brought, in order for 
it to be equivalent to an entry, it must appear that the 
suit was brought by the legatees in their capacity as legu- 
tees, or it couldn’t operate to defeat defendant’s right to 
demolish and remove the building; if it was not brought 
in that way, you wouldn’t be authorized to consider the 
suit as giving them the right they would have in a suit 
brought by the legatees of William A. Carr. In other words, 
if the suit to recover this land was brought by the heirs at 
law of Carr, and it appears that the title vested in the 
legatees of Carr, and not the heirs at law, and it further 
appeared there had been no entry, but a suit was relied 
on in lieu of an entry, then I charge you that under this 
deed the defendant would have had a right to remove the 
structure as if there had been no suit entered, then you 
could not be called upon to find the dite of the suit and 
service.” 

(12.) Because, after counsel had amended their declara- 
tion to meet the charge of the court, as set forth in the 
preceding ground, alleging that they were legatees of 
Wn. A. Carr, the court erred in charging the jury as fol- 
lows: “I charge you that if it should appear from the evi- 
dence submitted that the suit to recover the land was 
brought by the heirs at law of Carr, and not by the de- 
visees under his will, then that suit would not inure to 
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their benefit, and would not be equivalent to an entry, so 
as to defeat the rights of the railroad company to remove 
the depot. Under the deed in issue, there must be an entry 
or a suit by the parties entitled to enter, before the title 
to the land could have vested in the heirs at law or legatees 
of the donor in the deed, and unless there was such entry 
or such a suit, the railroad company would have had the 
right, under the deed, to remove the depot as one of its 
trade fixtures.” 

(13.) Because the court erred in refusing to charge the 
jury as requested in writing by the plaintiff’s attorney, as 
is fully set out above. 

(14.) Because the charge of the court was contrary to 
law, and withdrew questions of fact from the jury which 
should have been submitted to them. 

The court overruled the motion for new trial. The plain- 
tiffs excepted, and error is assigned thereon to this court. 

We think the court erred in refusing to grant the new 
trial asked for by plaintiffs; that he committed error in 
his instructions to the jury to the effect that, if the defend- 
ant demolished the house and caused its removal before 
it was served with the writ in ejectment, it had the 
right so to do, because plaintiffs had not entered on the 
premises; that the filing of the action of ejectment was 
not equivalent to entry until the same had been served 
on defendant. The action was filed 21st of February, 1883, 
and service thereon was made April 21st, 1883. The de- 
fendant disclaimed title and possession of the premises 
at the commencement of plaintiffs’ action. The disclaimzr 
was a solemn admission tn judicio that the defendant was 
not in possession of the premises on the 21st of February, 
1883, and this being so, no act of entry was necessary to 
be made by plaintiffs ; it was their land under the deed 
of their ancestor, and no person being in possession of the 
same, it was by the law in their possession. When de- 
fendant abandoned the land, and ceased to operate its road 
and use the depot building, the law cast the title on these 
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plaintiffs, and it being vacant, it was in their possession; 
no entry was necessary to perfect their title ; it was per- 
fect. If, after this, the railroad company went upon the 
land and demolished a house, a depot building, which was a 
fixture thereon, it was a trespasser, and liable to the plain- 
tiffs in damages for whatever damage it did. The re- 
moval of a large brick building was an injury to the free- 
hold, for which the defendant was liable to plaintiffs for its 
value 

If the defendant, after having forfeited its right to this 
land under the deed from Carr, abandoned the land—left 
its possession, then the land and all fixtures thereon vested 
in Carr’s heirs; the title to the land and fixtures was in 
them, as was also the possession, and any subsequent en- 
try by defendant and removal or destruction of fixtures 
was a trespass for which defendant was liable. 

It is insisted that all the buildings and other fixtures 
placed on this land by defendant were and are trade fix- 
tures, and it must be admitted that, by the decisions 
in 3 East., 28; 2 Peters, 137, this possession is correct. 
This building, known as the depot building, was erected 
by the railroad company, not for the purpose of improv- 
ing the inheritance, but to aid and assist the company in 
carrying on its business, and the authorities referred to lay 
down the proposition that the tenant may remove such 
fixtures before the expiration of his term; these were cases 
of leases for a term of years. Now admit that, if a tenant 
for years could remove such fixtures as trade fixtures, then 
the railroad company holding under the deed from Carr 
might do the same, but which is not admitted under the 
terms and conditions of this deed, as some of the members 
of this court believe that those conditions vary the law as 
contended for by defendant in error; yet we are of the 
opinion that the railroad company, after having forfeited 
its estate in this land and having abandoned its possession, 
could not remove such fixtures. 

The action in this case was brought by the heirs at law 

v 74-6 
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of William A. Carr, and properly brought, and the amend- 
ment to the declaration, alleging that they were legatees 
under Carr’s will, did not alter the character in which 
they sued. So we are unanimously of the opinion that 
a new trial must be had in this case. 

Cases cited for plaintiffs in error, Bing. on Real Estate, 
270, 271, 302; Hilliard, 1 Vol., 100, 223 (66); Washburne, 
1 Vol., 88, 89; 2 Vol., 23, 827. 

For defendant, Ewell on Fixtures, 21, 22; 2 Peters, 137 ; 
Meigh’s Appeal, 62 Penn , 28; 22 Ohio St. Rep., 563, 577, 

Let the judgment of the court below be reversed. 


Sanpers vs. THe STATE OF GEORGIA. 


Keeping open a tippling-house on the Sabbath day is classed in the 
statute along with open lewdness and notorious acts of public in- 
decency, tending to debauch the morals of the people; it is not 
only itselfa crime against decency, but is also the generator of other 
crimes ; and in administering the statute against it, courts will not 
be astute in shielding violators of the law by resorting to niceties 
of verbal criticism, which would be destructive of the objects and 
aims of the statute 

(a.) Whenever it is shown that the house complained of is a tippling- 
house; that defendant is its owner; and that it has been kept 
open on the Sabbath day or Sabbath night, the charge is com- 
pletely made out, and without more, the jury ought toconvict. If 
the house was opened and kept open against the owner’s consent, 
express or implied, either by his clerk or some other person, or if 
it was opened for any cause or purpose which the law would jus- 
tify or excuse, and if any of these facts be shown, the defendant 
would be entitled to be acquitted; but such a defence must be es- 
tablished, and it will not be assumed or its existence inferred from 
the bare fact that the proprietor was not visible to those resorting 
to the house on Sunday for the purpose of tippling. 

December 19, 1884. 


Criminal Law. Construction of Statutes. Sunday. Be- 
fore Judge Harpen. City Court of Savannah. February 
Term, 1884. 


Sanders was tried under a presentment for keeping open 
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a tippling-house. on the Sabbath day. There was no con- 
test as to the character of the house. As toits being open, 
only one witness was sworn, who testified on that subject 
as follows: 


Question. ‘Prior to the 16th of November, 1883, upon any Sun- 
day before that time within two years, were you ever in this defend- 
ant’s place of business, corner of Jefferson and South Broad streets ?”’ 

Answer. ‘Yes, sir.’’ 

‘*How did you go in?”’ 

‘‘Went through the side entrance.’’ 

“You went through the side entrance ?’’ 
“ree, or.” 

‘‘Where is that entrance—on what street ?’’ 
‘Off Jefferson street.’’ 

‘For what purpose did you go in there ?”’ 
‘To get a glass of beer.’’ 


Defendant was found guilty. He moved for a new trial, 
on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to charge as follows: 
“The defendant can only keep open a tippling-house by 
himself or agent; if not kept open by himself, then he 
can only be bound by the acts of such persons as are shown 
to be his agents; and the burden is on the state to prove 
the agency.” 

(3.) Because the court refused to charge as follows: “I 
charge you that the fact that the defendant’s place of busi- 
ness, Which is admitted to be a tippling-house, was en- 
tered by a person on the Lord’s day, the defendant not 
being present, is not evidence of the fact that it was kept 
open by the defendant or by his authority.” 

(4.) Because the court charged as follows: “A man 
who is the proprietor of the establishment is presumed by 
the law to know what takes place in his own establish- 
ment, as to whether it be open or closed, to the extent of 
throwing upon him the burden of showing that, if the law 
is violated in his place, it is not his fault.” 
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(5.) Because the court, after charging, as requested, that, 
““as a general rule, a principal is not responsible for the 
criminal act of his agent, unless it is shown that the agent 
acted with the authority of the principal,” added thereto 
the following words: “It is a correct principle of law, 
gentlemen, but still what I have said to you in reference 
to this matter is not in the slightest degree in conflict with 
this. Where -a principal has an agent who has done a 
criminal act, ordinarily the principal would not be respon- 
sible, unless he be directly connected with that act, but 
where the offense is in keeping a house open, a tippling 
house open, it makes no difference whether the proprietor 
be present or not; if his employé keeps it open, the pro- 
prietor is the one who is guilty, unless he can show that 
it was done without his knowledge or consent.” 

The motion was overruled, and defendant excepted. 


GarrarD & Me prim, for plaintiff in error. 
W. G. CuHartTon, solicitor general, for the state. 


Hatt, Justice. 


Keeping open tippling-houses on the Sabbath day is 
found in the same section of the Code, §4535, associated 
with open lewdness and notorious acts of public indecency, 
tending to debauch the morals of the people. From the 
company in which it is placed, we feel authorized in con- 
cluding that the law-makers regarded it as an offense of a 
peculiarly obnoxious character—one which every man’s 
observation teaches is not only offensive to common de- 
cency, but is also the generator of crimes of a much more 
flagrant and pernicious character, threatening the well- 
being and safety of society. The purpose of the act was 
not only to close up such establishments on Sunday, in de- 
ference to the finer and better feelings of orderly and well- 
disposed people, but to remove this incitement to graver 
and more dangerous violations of the law. Having in 
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view the advancement of the remedy and the suppression 
of the mischief, courts. are not very astute in shielding 
violators of this provision from punishment by resorting 
to the niceties of verbal criticism, such as would be intel- 
ligible only to grammarians and fastidious scholars, but 
would utterly fail to impress less cultivated minds and 
tastes, in order to provide for them a way to escape. They 
apply to such cases the deductions which common sense 
and ordinary observation would draw from the facts in 
proof, as a surer guide to a right result than would be the 
ingenious speculations of the schoolmen. Such a mode of 
dealing with the statute would not amount to a strict con- 
struction simply, which would be proper, but to such a 
one as would be absolutely destructive of its object and 
aim. Whenever it is shown that the house complained of 
is a tippling-house, that defendant is its owner, and that 
it has been kept open on the Sabbath day or Sabbath night, 
the charge is completely made out, and without more the 
jury ought to convict. If the house was opened and kept 
open against the owner's consent, express or implied, either 
by his clerk or some other person, or if it is opened for 
any cause or purpose which the law would justify or ex- 
cuse, and any of these facts be shown, then he would be 
entitled to an acquittal; but it would be going quite too 
far to assume that such a defence was established or to in- 
fer its existence from the bare fact that the proprietor was 
not visible to those resorting to the house on Sunday for 
the purpose of tippling. This invisibility is doubtless a 
part of a cunningly contrived scheme for keeping the 
house open and carrying on the forbidden traffic on this 
hallowed day, in defiance of the regulation and without 
incurring the penalty of its violation. There was no error 
either in the charge given, or in that which the defendant 
requested, and which was refused. 
Judgment affirmed. 


e 
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Morris vs. MaARQuEZE & VARNEY; Morris vs. SAHLEIN & 
ComMPany. 


. H. & S. being partners, S. sold and assigned his interest to M. 
The contract recited that M. agreed to assume with H. the debts 
of the firm of H. & S., and to protect 8.-from all responsibilicy 
therefor. This agreement was signed by H., who was no party to 
it, and by M., but not by S. H. gave a note signed in the firm 
name of H. & M. for a debt which had been due by H. & S.: 

Held, that in a suit thereon against H. & M., the agreement was 
admissible in evidence as a part of the transaction between the 
parties. 

(a.) In order to render an incoming partner liable for the debts due , 
on account of the business to which he succeeded with his co- 
partner, some agreement must be shown upon the part of the in- 
coming partner, founded upon a sufficient consideration , to assume 
such liabilities and pay such debts before he can be bound through 
the new firm to pay the old indebtedness. 

(b.) The jury might have inferred that the plaintiffs’ agent had no- 
tice of all that occurred in the formation of the new partnership. 

2. Evidence tending to show that the new partner was grossly de- 
frauded in assuming the liabilities of the old firm threw light on 
the conduct of the parties, and was admissible. 

3. The jury should not have been instructed that the effect of the 
agreement between H. & M. was an assumption of the debts of 
H. & 8S. by H. & M. They should have been instrugted to consider 
it as evidence to show an agreement by M. to assume the debts 
in connection with H. and to indemnify §. against their payment; 
but they should also have been instructed that it would not have 
that effect if the attendant circumstances were such as to show 
that it was founded upon none but a fraudulent consideration ; 
that if M. derived no benefit from it, and the facts were such as to 
convey notice of the fraud to plaintiffs or their agent, then M. would 
not be bound to the plaintiffs for the debt due them by H. & 8. 

. Nor was it right to charge unqualifiedly that the giving of the new 
note by H. in the name of H. & M. for the debt of H. & S., under 
this agreement, was a transaction within the scope of the part- 
nership business of H. & M. Such acharge withheld from the 
jury the consideration of the defence, and was fragmentary and 
one-sided. 

(a.) It was error to charge that, if the plaintiffs abandoned the legal 
steps they intended to take against H. & S. in consequence of the 
delivery of their goods to H. & M. and the giving of the note in 
the name of that firm by H., in order to prevent this resort to 
law, that would be within the scope of the partnership business, 
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and would bind M. This charge should have been qualified by a 
reference to the facts on which the defence rested. 

. The case of Morris vs. Sahlein & Company falls within the princi- 
ples set forth in Morris vs. Marqueze & Varney, above determined, 
and is controjled by it in all its essential features 


January 21, 1885 


Partnership Evidence. Fraud. Statute of Frauds. 
Notice. Charge of Court. Before J, T. PENDLETON, Esq., 
Judge pro hac vice Fulton Superior Court. March Term, 
1884. 


Reported in the decision. 

T. P. WEsTMoRELAND, for plaintiff in error. 

i m. CoLquitT ; Jackson & Kina, for defendants. 
HALL, Justice. 


Hook & Smith, a firm doing business in Atlanta, became 
indebted to plaintiffs, who were merchants in Boston, for 
goods which the plaintiffs had furnished them previous to 
the fall of 1881. In the latter part of October of that year, 
their agent became uneasy about their claim, and called 
several times at the store of Hook & Smith to see after it, 
and also consulted an attorney in relation to its collection. 
Hook assured this agent, Grasty, that it was all right ; that 
his firm was worth $10,000.00 or $12,000.00 above its lia- 
bilities, and he was going to get in a rich partner; but this 
did not satisfy the agent, who saw Hook again between the 
1st and 5th of November, and urged him to pay the claim. 
Four-fifths of he stock of goods then in the store had been 
purchased from plaintiffs, who had written to their agent, 
if he thought the defendants unsafe, to stop the goods in 
transitu and this agent had determined to take steps in 
the matter unless Hook satisfied him. On this visit, he 
exhibited to the agent an agreement purporting to have 
been executed between Smith and the defendant, Morris, 
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on the first day of November, 1881, whereby it was wit- 
nessed that Smith had that day sold and conveyed to Morris 
his entire interest in the assets of Hook & Smith, consist- 
ing of their stock, all their notes, and other property, for 
the consideration of $3,000, one thousand dollars of which 
was paid in cash, and one thousand dollars was to be paid 
on the first of the following December, and the remaining 
thousand dollars on January Ist,1882 Morris, in consid- 
eration of the assets conveyed to him, agreed to assume, 
with Hook, the debts of the firm of Hook & Smith, and to 
protect Smith from all responsibility for the same. This 
agreement was signed by Hook, who was no party to it, 
and by Morris, but was never signed by Smith, who was 
the other party. Grasty, the agent, was so well satisfied 
with it that, without ever having seen Morris, and without 
looking further into the matter, he took the note signed by 
Hook, with the name of Hook & Morris, in settlement 
of the plaintiffs’ claim against Hook & Smith This note, 
which is the foundation of the plaintiffs’ suit, was dated on 
the &th day of October, 1881, nearly one month previous 
to the agreement alleged to have been entered into be- 
tween the defendant, Morris, and Smith. To explain this 
glaring discrepancy, Grasty swore that the note was given 
early in November, he thinks before the 5th of the month, 
and that the date was fixed to make it correspond with 
the average date of the shipments of goods which the plain- 
tiffs had made to Hook & Smith, which shipments had 
commenced in September previous; that this mode of 
dating papers was in accordance with the custom of plain- 
tiffs’ house. He shortly thereafter placed the note, to- 
gether with the invoice of the goods for which it was given, 
in the hands of an attorney for collection. It does not 
appear that the old firm of Hook & Smith was released 
from liability for this debt by the execution of this note. 
Hook made no defence to the suit, but Morris set up a de- 
fence, wherein he alleged that, at the date of the note, there 
was no such partnership as Hook & Morris; and that he 
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was not then in any way a partner of Hook; that the note 
was executed by Hook in the name of Hook & Morris in 
settlement of a debt due to plaintiffs from Hook & Smith, 
and upon no other consideration; that the settlement was 
a matter outside the partnership agreement of Hook & 
Morris, and that Hook, in executing the note, acted with- 
out the knowledge or consent or authority of him, Morris. 

When the agreement purporting to have been made be- 
tween Smith and defendant, Morris, was offered in evi- 
dence, it was objected to by Morris’s counsel, because it was 
incomplete and irrelevant. This objection was overruled, 
and the paper was admitted in evidence. 

The defendant gave in evidence the articles of partner- 
ship between himself and Hook, bearing date 1st day of 
November, 1881, which were signed by both of them and 
attested by Smith. The only one of these articles which 
has a material bearing upon the issues made by the plead- 
ings is the 4th, which is as follows: 

‘* Neither of the parties shall subscribe any bond, sign any note of 
hand, draft or bill of exchange, or assume any other liability, verbal 
or written, either in his own name or the name of the firm, without 
the consent of the other party.”’ 

Morris testified that the note in suit was made without 
his consent, direction or knowledge ; that he knew nothing 
about it; that he paid the $1,000, mentioned in the agree- 
ment between him and Smith, either to Smith personally, 
or into the store of Hook & Smith for him ; that he also gave 
the notes for the balance of the consideration mentioned in 
the agreement with Smith; and that he then intended go- 
ing into the mercantile business with Hook. He then 
proposed to prove by himself and other witnesses and in- 
struments of evidence that the agreement was procured 
from him by the fraud of Hook & Smith; that the fraud 
consisted in the false representations made to him by 
both Hook & Smith, that their stock in Atlanta was worth 
from $23,000 to $25,000; that they had a stock at Alpha- 
retta worth $2,000, and another at Mazeppa worth $1,000; 
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that their indebtedness as a firm did not exceed $10,000 ; 
that they had no debt falling due under sixty-days, and 
that they were perfectly solvent; that defendant, Morris, 
made the agreement upon the fact of these representations, 
believing them to be true, when in fact they were false; 
that Hook & Smith were at that time hopelessly insolvent ; 
that they owned no goods either at Alpharetta or Mazeppa; 
that on the day the agreement was signed, and before it 
was signed, they executed mortgages on the stock in At- 
lanta to the amount of between $7,000 and $8,000, and in 
a very short time afterwards, their store was closed by their 
creditors and their assets placed in the hands of a receiver. 
Under the charge of the court, the jury returned a verdict 
against Hook and the other defendant, Morris, for the 
full amount of the note sued. Defendant moved for a new 
trial, which was refused, and he excepted. 

(1.) The first ground of the motion complained of the 
admission in evidence of the agreement between Smith 
and defendant, Morris, over the objections of the latter. 

(2.) The second ground alleges.error in the rejection of 
the above recited evidence. The other grounds are as fol- 
lows: 

(3.) Because the court charged the jury that “ the effect 
of the agreement in evidence between Hook & Morris 
was an assumption of the debts of Hook & Smith by Hook 
& Morris.” 

(4.) Because the court charged the jury that “if the 
plaintiffs’ agent held for collection a claim in their favor 
against Hook & Smith, and he went to Hook about it, and 
he exhibited to such agent the agreement above referred to 
between Hook & Morris, and then gave him the note of 
Hook & Morris for such claim, this transaction would 
be within the scope of the partnership business of Hook 
& Morris.” 

(5.) Because the court charged the jury that “ if plain. 
tiffs sold to Hook & Smith certain goods, and those goods 
were turned over to Hook & Morris by Hook & Smith, 
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and Hook & Smith made false representations to plaintiffs 
to obtain the goods, and plaintiffs were intending to take - 
legal steps to recover the possession of said goods, and the 
defendant, Hook, in order to prevent. this and retain the 
. goods, gave plaintiffs the note sued on, that would be 
within the scope of the partnership business and would 
bind Morris.” 

(6.) Because the verdict was contrary to the law and 
evidence. 

1. Notwithstanding the agreement between Smith & 
Morris, which was admitted in evidence over defendant’s 
objection, was inchoate for the want of Smith’s signature, 
yet we think it was pertinent to the issues made in the 
case, and should not have been rejected. It was a part, 
and a very material part, of the entire transaction then 
under investigation. It was at the very foundation of the 
agreement, which was invoked to fix liability upon the 
defendant, Morris, for the debts of Hook & Smith. But 
while it was a part, it was not the whole of this agreement. 
It was so intimately connected with the articles of part- 
nership entered into between Morris & Hook as to be in- 
separable therefrom. In order to render an incoming part- 
ner liable for the debts due on account of the business to 
which he succeeds with his co-partner, some agreement 
must be shown upon the part of the incoming partner, 
founded upon a sufficient consideration, to assume such lia- 
bilities and pay such debts, before he can be bound, through 
the new firm, to pay the old indebtedness. Sracken 
& Ellsworth vs. Dillon & Sons, 64 Ga., 2438, 250, 251. 
The very issue made here was that the agreement by 
which Morris was inveigled into the co-partnership with 
Hook was fraudulent; that the consideration for that 
agreement was fictitious and fraudulent; that the note sued 
on was founded upon this fraudulent agreement, and was 
itself fraudulently procured through the agency of Hook, 
in violation of the articles of partnership to be entered 
into between Hook & Morris. We are constrained to say 
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that there are facts in this case from which the jury might 
have inferred that the plaintiffs’ agent had notice of all 
that occurred in the formation of this new partnership, 
and perhaps they might have gone so far as to find that, if 
he did not actually participate in the scheme, he encour- 
aged it with a view of ultimately securing the debt he 
held against Hook & Smith. He knew the embarrassed 
condition of this firm, was informed of Hook’s purpose to 
get in arich partner, and visited him frequently while the 
arrangement was being made with Morris; he was satisfied 
upon seeing the incomplete agreement between Smith & 
Morris, but would have it inferred that he knew nothing 
of the terms of the partnership between Hook & Morris; 
he testifies cautiously upon this subject, “I did not see 
the articles of partnership,” not that he made inquiry as 
to the stipulations contained therein, and was misled as to 
their purport; he did not even see Morris, but was content 
to take from Hook the note of Hook & Morris, which he 
hastened to place, when secured, in the hands of an attor- 
ney for collection, and at the same time left with him, like- 
wise for collection, the invoice of the goods sold to Hook 
& Smith, for which the note was given. 

2. We are of opinion that this part of the case was not 
submitted fairly to the jury; the testimony rejected should 
have been admitted; it certainly showed that Morris was 
grossly defrauded, and threw light upon the conduct of 
the primcipal parties engaged in the transaction, as also 
upon the conduct of those who, it is insisted, encouraged 
and counselled, if they did not aid and abet, those who os- 
tensibly conducted and consummated it. 

3. The jury should not have been instructed that the 
“ effect” of the agreement between Hook & Morris was 
an assumption of the debts of Hook & Smith by Hook & 
Morris. The agreement referred to was not between Hook 
and Morris. Although signed by these parties, it purported 
on its face to be, and, from the purpose it sought to accom- 
plish, was in fact an agreement between Smith and Morris. 
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Hook could not convey to Morris Smith’s interest in the firm 
of Hook & Smith. It was, at best, but evidence of Morris’s 
agreement to assume these debts in connection with Hook, 
and to indemnify Smith against their payment. The jury 
should have been instructed to consider it as evidence to 
that extent, but should also have been directed, that it 
would not have that effect if the attendant circumstances 
were such as to show that it was founded upon none but a 
fraudulent consideration ; that if Morris derived no benefit 
from it, and the facts were such as to carry notice of the 
fraud to plaintiffs or their agent, then Morris was not bound 
tothe plaintiffs for the debts due to them by Hook & Smith. 

4, Nor can we agree to the unqualified charge, that the 
giving of this note by Hook, in the name of Hook & Mor- 
ris, for the debts of Hook & Smith, under this agreement, 
was, to adopt the language of the judge, “a transaction 
within the scope of the partnership business of Hook & 
Morris.” This charge, as did that succeeding it, withheld 
from the jury the consideration of the defence; it was frag 
mentary and one-sided. Under the testimony in the case, 
the delivery of the stock of Hook & Smith to Morris, if 
effected at all, was at most but a constructive, and not an 
‘actual delivery. Morris never exercised dominion over it; 
he seems to have had no undisputed right to do so, in the 
absence of Smith’s signature to the agreement between 
them. It was error, therefore, to charge that, if the plaintiffs 
abandoned the legal steps they intended to take against 
Hook & Smith, in consequence of this delivery of their 
goods by this firm to Hook & Morris, and the giving of 
the note sued on by Hook, in order to prevent this resort 
to law, that “would be within the scope of the partner- 
ship business and would bind Morris.” This charge should 
have been qualified by a reference to the facts on which 
Morris relied for his defence. It was the province of the 
jury to pass upon these; they have not been permitted to 
do so; had this been done, the result might have been 
different. 
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As the case goes back for another hearing, we forbear 
to express any opinion as to what the finding should have 
been, under the evidence which was before the jury and 
that which the defendant should have been allowed to in- 
troduce. 

5. The case of Morris vs. Sahlein & Co. falls within the 
principles set forth in Morris vs. Marqueze & Varney, this 
day determined, and is controlled by it in all its essential 
features. 

Judgment reversed. 


MITCHELL vs. Lone, executor. 
On account of providential cause, Jackson, C. J., did not preside in this case.] 


. If, in entering judgments against an executor, the name of his 
testator was erroneously stated, generally this would be cured 
by amendment. (Hall, J.) 

- None of the objections urged by the defendant to allowing the 
amendment should have been considered, except, perhaps, that 
relating to process. They may have been good against the en- 
forcement of the judgment, but were not admissible on a motion 
to amendit. (Hall, J.) 

. Where the process attached to a declaration was not directed, it 
was not entirely void or equivalent to no process, but was amenda- 
ble ; and a judgment rendered in such case, while it may have been 
irregular or erroneous, was not void. - (Hall, J.) 

(a.) The provision in the judiciary act of 1799, that a process issuing 
in any other manner than therein directed should be null and void, 
was properly omitted from the Code under more revent legisla- 
tion. (Hall, J.) 

(b.) Section 3490 of the Code, which declares that ‘‘ void process, or 
where there is no process or waiver thereof, cannot be amended ”’ 
must be construed with others in pari materia. (Hall, J.) 

4.._ The Chief Justice being absent, on account of providential cause, 
and Justice Hall being of the opinion stated in the foregoing head- 
notes, while Justice Blandford is of the opinion that the failure to 
direct the process, and the non-appearance of the defendant and 
his failure to answer or defend the suit, renders the entire proceed- 
ing void, the judgment is affirmed by a divided court. 


January 6, 1835. 
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Judgments. Administrators and Executors. Amend- 
ment. Process. Code. Practice in Supreme Oourt. 
Before Judge Fort. Lee Superior Court. March Term, 
1885. 


Reported in ‘the decision. 


R. Hoxsss ; ©. B. Wooren, for plaintiff in error. 


R. F. Lyon; Hawkins & Hawkins, for defendant. 


Hatt, Justice. 


The plaintiff moved to amend a judgment, by changing 
the name of defendant’s testator from H. H. Long to W. 
H. Long, so as to make it conform to the pleadings in the 
case. 

This motion was served upon the defendant, and he 
resisted it, 

(1.) Because the suit was founded on a written -contract 
made by the defendant after the death of the testator, and 
without authority of law, as appears by the declaration, 
upon which no legal judgment could have been rendered 
against the goods and chattels, etc., of the testator, in the 
hands of the defendant as his executor, to be administered. 

(2.) Because the judgment sought to be amended is 
dormant, more than seven years having elapsed from the 
rendition of the same before any proper execution ; that 
after the expiration of seven years, it is too late to amend 
the judgment, especially where it is dormant. 

(3.) Because the amendment proposed would introduce 
a new party, who is a stranger to the record, into the judg- 
ment, which for that reason is not amendable ; and instead 
of the plaintiff being allowed to amend, the defendant asked 
that the judgment be set aside, and that he be permitted 
to set up such defence to the original suit as he might be 
entitled to under the law for the protection of himself and 
the legatees under testator’s will. 
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(4.) Because he, as executor of W. H. Long, had fully 
administered his estate, and had been discharged by proper 
authority from the further administration of the same be- 
fore the plaintiffs suit was commenced and before the 
judgment on the same was rendered. 

(5.) Because there was no process to the declaration 
upon which the judgment was obtained, and there could, 
therefore, be no Jegal judgment to amend. 

The legatees under the will of W. H. Long sought to 
intervene, and along with this executor to prevent this 
judgment from being amended, because, as they allege, 

‘testator’s estate had been distributed to them before the 
suit was brought and the judgment rendered; that they 
had no notice of it, or of the claim upon which it is founded; 
that, under such distribution, they took possession of the 
property assigned them, and have since held and claimed 
and occupied and possessed it as their own for more than 
four years; that the executor has none of the assets of 
the estate in his hands that could be reached by the judg- 
ment, if amended, and that he is wholly insolvent; that, if 
amended and made a valid judgment, it would affect only 
them and their property ; that it is not for the debt of their 
testator, and his property is not chargeable with it; that 
defendant is no longer the executor of testator, but has 
been discharged from the trust by proper authority of 
law; that he was so discharged before the commencement 
of plaintiff’s suit, and that, if the debt was in fact the testa- 
tor’s debt, it is barred as to them. They therefore pray 
to be made parties to plaintiff’s rule. No order appears in 
the record granting their prayer and making them parties, 
nor is there anything in it going to show that their appli- 
cation was considered, or that it influenced the judgment 
awarded on the motion. The court refused the amendment 
and set aside the judgment, upon the prayer of the defend- 
ant. The transcript shows that the judgment was awarded 
by the court in 1875, and the motion to amend was made ‘in 


1883. 
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1. That the amendment asked is generally allowable, we 
think is clear. The name of a defendant, inadvertently 
omitted in entering a judgment, may be inserted by amend- 
ment (29 Ga., 392); and if this be so, why may not an in- 
correct name, inserted by like mistake, be amended, so as 
to correspond with the pleadings on which the judgment 
is founded? To ask is to answer the question. 

2. None of the objections urged by the defendant to 
allowing the amendment should have been considered, ex- 
cept, it may be, that relating to process; they may have 
been good against the enforcement of the judgment, but 
were not admissible on a motion to amend. 29 Ga., 397. 

3. The objection mainly relied on in argument here was 
that there was no process to the declaration on which the 
judgment was rendered, and therefore there could be no 
legal judgment to amend. The record, however, shows 
that there was a complete process in every respect save 
one. In this instance, it contained no direction whatever; 
the direction was wholly omitted. It is now insisted that 
for this omission the process is void, and is therefore no 
process. 

Upon this assumption, the case was argued here at great 
length, and with marked ingenuity and abundant learning. 
The pleadings do not make the precise question argued. 
It should be plainly specified, and ought not to be dis- 
closed by argument or inference simply. To supply an 
entire process is one thing; to aid, by amendment, one that 
is deficient in a single particular is another and quite a 
different thing. In the former case, there is nothing to 
amend by; in the latter, there issomething Every court 
has power to amend and control its process and orders, so 
as to make them conformable to law and justice, and to 
amend its own records so as to make them conform to the 
truth. Code, §206, sub-sec. 6. It is a fundamental prin- 
ciple of the law of amendments that there must be some- 
thing to amend by (Code, §3479), for how can a thing that 
has no existance be amended? The difference between 

v 74-7 
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creation and reformation is real and substantial, and is, 
moreover, self-evident. The cases in which a want of pro- 
cess has been held to render proceedings void, both before 
and since the adoption of the Code, are numerous 13 
Ga., 217; 16 7d., 194; 17 Jd., 67; 20 Jd., 225; 31 I., 
503; 52 Jd., 22. 

The judiciary act of 1799, Cobb’s Dig., 471, provided 
in terms that “a process issuing in any other manner 
than therein directed should be null and void.” Before 
the interposition of the legislature, such process could 
not be waived, even in writing, nor would appearance 
and pleading supply its want See cases above cited. 
Now, the defect is cured either by written waiver, or ap- 
pearance and pleading. This is so well established that 
it would be waste of time to cite cases to the point, other 
than those referred to in Code, §3335 Under this legisla- 
tion, the codifiers felt authorized to omit from the section 
of the Code, §3334, prescribing the requisites of process, 
the provision contained in the judiciary act of 1799, de- 
claring that process issuing otherwise than as directed 
should be null and void. This provision was purposely 
omitted, and, as we have seen, for good and sufficient rea- 
sons. The power to amend process given in sub-section 
6, §206, of the Code, is fully as broad and liberal as that 
allowed for the amendmentof other pleadings. It is true 
that the Code, §3490, declares that “ void process, or where 
there is no process or waiver thereof, cannot be amended.” 
But this section should be construed with others in pari 
materia, and effect should be given to each and all of the 
provisions bearing upon the subject. The fact that void 
process is associated with want of process and the waiver 
thereof is significant { If the rule noscitur a@ sociis is to 
apply in any case, it should apply in this, and the inference 
is strong, from the other terms with which it is so closely 
associated, that a process, in order to be void, in the appre- 
hension of the law-givers, should be equally as ineffi- 
cient as would be a total want of process or waiver 
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thereof. Besides, it has been shown that process is to be 
amended wherever it is necessary to make it conform “to 
law and justice.” The defect in this instance is a mere cleri- 
cal omission, and even under the judiciary act of 1799, Cobb, 
486, it is provided that “ no petition, answer, return, pro- 
cess, judgment, or other proceeding in any civil cause, shall 
be“abated, arrested, quashed or reversed, for any defect in 
matter of form, or for any clerical mistake or omission not 
affecting the real merits of the cause ; but the court, on mo- 
tion, shall cause the same to be amended, without any addi- 
tional cost, at the fall term” (the Code changes this limita- 
tion as to time, and allows the amendment to be made at 
any stage of the proceeding), “and shall proceed to give 
judgment according to the right of the cause and matter of 
law, as it shall appear to the court, without regard to such 
imperfections in matter of form, clerical m‘stake or omis- 
sion.” 

It has been said that “ judgments are either irregular, er- 
roneous or void. Irregular judgments are such as are 
entered contrary to the course and practice of the courts ; 
an erroneous judgment is one that is rendered contrary to 
law; a void judgment is one that has only the semblance 
of a judgment, as if rendered by a court having no juris- 
diction, or against a person who has had no notice to de- 
fend his rights.” 90 N.C. R., 62. This classification, I 
think, is accurate and clear. The judgment in this case 
is founded on an “ erroneous process,” and for that reason is 
an erroneous judgment. It cannot be attacked collaterally, 
but stands until it is reversed or set aside upon a direct 
proceeding for that purpose. 

This court,in 19 @a., 597, held that a clerical mistake 
or omission in the direction of « scire facias was amenda- 
ble. Lumpkin, J., delivering the opinion in this case, after 
noticing a remark by Mr. Tidd, that it had been said that 
a scire facias was not amendable, and the comments of 
that author on that remark, to the effect that there were 
cases in the books where such writs had been amended, 
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not only where it was bad on the face of it by the mistake of 
the clerk, but for other causes, and after quoting the ju- 
diciary act of 1799 and the act of 1853-4, which he char- 
acterizes as the great act of joefails, because it allows 
pleadings to be amended at any stage and in all respects, 
whether in matter of form or substance, proveeds to 
ask, “Have not the people of Georgia resolved that every 
cause shall be tried upon its merits? And shall the 
courts undertake or struggle further to arrest or obstruct 
this wise and beneficent policy inaugurated in the con- 
stitution of 1777, and steadily pursued ever since?” 
“Shall we,” he continues, “ because of such omissions, 
force the law-makers to tax their ingenuity still further, 
and waste the time and money, which might be so much 
better employed, in putting a stop to quibbling?” It is ad- 
mitted that pleadings, as distinguished from process, would 
be amendable in this particular, but it is insisted that the 
writ of sezre facias is not process, but simply pleading. 
Like other process, it is prepared, issued and signed by the 
clerk, bears test in the name of the judge, and is d'rected in 
the manner pointed out by law; it is the precept that 
brings the party into court, and is as much the work of 
the clerk as an ordinary summons; it would, therefore, . 
seem to be process, rather than pleading, if it must be 
deemed one or the other’ In the case cited, it issued 
upon a judgment to forfeit a recognizance. But whether 
it be pleading in the strict and technical sense of that term, 
or merely clerical work, is quite immaterial, since the law 
of amendment places process upon the same footing with 
pleading, and the provision as to both is the same. It will 
scarcely be questioned that a writ of attachment is process, 
and yet we, in two instances, have allowed the defective 
and wrong direction of such writs to be amended so as to 
make them conform to the law. 63 Ga., 227; /b., 428. 
The direction of an execution, issuing from the superior 
court, was, upon motion, ordered to be amended. 69 /d., 
533. The industry and research of the very able and 
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learned counsel who argued this cause have failed to pro- 
duce a single modern case, either from the courts of Eng- 
land or our sister states, or from our own court, in which it 
has been held that such a defect in process or pleading 
was incurable ; and the inference is legitimate, if not strong, 
that the cause of the failure to produce them was the non- 
existence of such precedents. 

This case was argued before two justices only, the Chief 
Justice being absent from providential cause. The fore- 
going is an expression of my own views upon this question. 
My brother Blandford does not concur, but thinks the 
failure to direct the process, and the non-appearance of 
the defendant, and his failure to answer or defend the suit, 
render the entire proceeding void. I think that the judg- 
ment should be reversed ; he is of a different opinion; and 
if his conclusion as to the invalidity of the process is cor- 
rect, it follows that there was no error in the judgment 
rendered by the superior court. The result of this disa- 
greement is to let that judgment stand. 

Judgment affirmed by a divided court. 


BattLeE vs. THE State oF GEORGIA. 


. Originally, at common law, dying declarations were admitted in 
evidence with great caution, and then only from necessity, and 
when the declarant was in extremis, with a full knowledge of his 
condition. But now such declarations may be proved, notwith- 
standing there may be abundant evidence as to the homicide and 
the circumstances attending it. 

. Where dying declarations were proved, it was admissible to show 
that, after the deceased was wounded, he made statements concern- 
ing the transaction conflicting with such dying declarations. 
Hatt, J., concurred. 

Jackson, C. J., dissented. 
January 6, 1885. 


Criminal Law. Evidence. Dying Declarations. Be- 
fore Judge Smmmons. Orawford Superior Court. March 


Term, 1884. 
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Bob Battle was indicted for the murder of Nelson Jack- 
son, was convicted, and was sentenced to the penitentiary 
for life. He moved for a new trial, on the following among 
other grounds: 

(1.) Because the court admitted the following evidence 
as the dying declarations of deceased: “ He said that on 
Sunday he was absent from home; and he called Uncle 
Felix Harrison’s name, and said he was at his home, and 
he heard some noise at his house and went back home. 
There were two roads that came together, and there is a 
gully down in them, and he found Bob and his wife, Della, 
and they spoke to him, and his wife remarked that they 
had come to settle their difficulty Bob remarked, yes, 
.by G—, it must be settled right now. Hesaid Bob had a 
rock in his hand and a knife in his pocket; and he had to 
get down off his mule; and he asked to pass them, and they 
would not let him; and he called to one of his children 
to bring him the ax, and just as soon as he got hold of it, 
Della grabbed it, and Bob jumped ani cut him, and gath- 
ered him around the chest, and stabbed him in the chest, 
and as he wheeled to run, Bob cut him in the shoulder.” 
[The attending physician testified that the deceased had 
received two stabs, the fatal one being in his chest and 
reaching his lungs; that he attended deceased for thirty- 
eight days, and until about two days before his death ; that 
he informed deceased that there was no chance for his re- 
covery ; that, shortly before his death, deceased stated that 
he was conscious of his condition and had no hope of re- 
covery, and then made the statements set out above. At 
that time, the physician did not think he would live twenty- 
four hours. ] 

(2.) Because the court refused to admit evidence of the 
following facts, offered to rebut the dying declarations: 
More than twenty-four hours after the deceased was cut, 
he stated to certain persons that, if Della Battle had not 
caught the ax, he would have killed Bob, and they would 
have hauled him off from the place, for he intended to kill 
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him, and could have done so, if Della had not caught 
the ax. 
The motion was overruled, and defendant excepted. 


W. S. Watiace & Son; R. D. Smrru, for plaintiff in 


error. e 


C. ANDERSON, attorney general; J. L. HarpEmay, solic- 
itor general, for the state 


BLANDFORD, Justice. 


Bob Battle was indicted for murder, in Crawford supe- 
rior court, for killing Nelson Jackson; he was found guilty, 
and, under the recommendation of the jury, sentenced to 
serve in the penitentiary for life. Defendant moved for 
a new trial, on several grounds, which was overruled by the 
court, and he excepted, and the case is brought here on 
those exceptions. E 

There are but two exceptions insisted upon in this court: 

(1.) That the court erred in admitting the dying decla- 
rations of the deceased in evidence. 

1. These declarations were properly admitted under 
our law and the various rulings of this court It is 
doubtful if they were admissible, originally, at common 
law. The English judges admitted such evidence, origi- 
nally, with great caution, and then only from necessi- 
ty, and when declarant was in extremis, with a full 
knowledge of his condition, such condition being equiv- 
alent in its solemnities-to the sanction of an oath; 
but it has always been considered that this rule was 
a departure from the general rule excluding hearsay evi- 
dence; and while the circumstances under which the dec- 
laration was made were considered equivalent to an oath, 
yet these circumstances furnish no equivalent to the de- 
fendant for his right of cross-examination. Originally 
this testimony was resorted to from necessity, but now it 
may be had, notwithstanding there may be abundant 
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evidence as to the homicide and the circumstances attend- 
ing it. Whereas the judges at one time admitted this evi- 
dence with great caution and hesitation, now it seems to 
be resorted to by the prosecuting officers and admitted as 
a matter of course, provided the statute be complied with. 

(2.) The next groung of the motion for new trial insisted 
on here is, that the cour: erred in rejecting the testimony 
of several witnesses to prove the sayings of the deceased 
after he was cut; that “if they had not caught the ax which 
he had, as he drew it back to strike Bob, they would have 
had to carry him off in a wagon, as he intended to kill him, 
and would have done so.” 

2. It has been held at the common law that the ac- 
cused could prove the general bad character of the 
deceased, that he was unworthy of belief, and any other 
matter which might legitimately affect the credit of his. 
statement. Why can it not be shown that he made a 
statement or statements at different times different from 
his dying declaration? Ifa witness is sought to be.im- 
peached as to a statement made under oath by show- 
ing he has made statements previously not under oath 
different from the statement deposed to, this has always 
been allowed, if the witness’s attention is called to the time, 
place and circumstances under which the former state- 
ments were made. It cannot be easily seen, if the dying 
declarations of the deceased, made ea parte in the presence 
of his own friends and relatives, and not in the presence of 
the accused or his friends, without a cross-examination, 
and testified to by his friends and relatives, are to be ad- 
mitted against the accused from the necessity of the case, 
why the declarations of the deceased, after the mortal 
blow is given, to other persons and at other times, different 
from the dying declarations, should not be admitted in evi- 
dence to impeach the dying statement. If the one is ad- 
mitted contrary to the general rule, why should not the 
other be likewise admitted? The former is admitted in 
favor of public justice, why not the latter in favor of life 
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and liberty? The main objection urged to its admissibility 
is that the attention of the deceased was not called to the 
time, place and circumstances under which the statements 
were made, but a sufficient reply to this is that the neces- 
sity of the case, the declarant being dead, makes this im- 
possible ; it stands on a like necesssity as the admission of 
dying declarations. If public policy requires the admission 
of dying declarations in advancement of public justice, the 
like policy requires thé admission of different statements 
of the accused at different times in favor of life and liberty. 
See 10 Cal., 36; 21 Cal, 368; Roscoe’s Crim. Ev., 36; 
Wharton Crim. Ev., 298; 9 Yerger, 278, 280; 25 Mich., 
405; Arch. Crim. Pl. and Pr., 434; 43 Ga., 238. 

It is to be admitted that none of these authorities are 
fully up to this point, except the 10 and 21 Cal. R., above 
cited, and it is to be conceded tiat there are decisions the 
other way. But when it is considered that the prosecut- 
ing officers of the state, on all occasions when they can, 
put in the dying declarations of deceased persons, whether 
there be a necessity fur it or not, it is but right that the 
accused should have whatever benefit he may derive from 
contrary statements of the deceased. 

The judgment of the court below should be reversed. 

Judgment reversed. 


Hatt, Justice, concurred, but furnished no written 
opinion. 


Jackson, Chief Justice, dissented, but furnished no 
written opinion. 


Bates vs. Bares. 


Summonses of garnishment were sued out and served, under an order 
for temporary alimony granted to a wife against her husband, 
pending an action for divorce. He claimed that the amounts due 
him from the garnishees were exempt, because they were due 
him for his daily, weekly and monthly wages as a school- 
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teacher ; that he was employed at nine cents per day for first-class 
pupils, fifteen cents per day for second-class pupils, and eighteen 
cents per day for third-class pupils. It did not appear when or at 
what time the indebtedness of the garnishee was to be paid, 
whether daily, weekly or monthly: 

Held, that there was no error in holding that the amounts due were 
subject to garnishment The fect that defendant was a school- 
teacher, and that these sums were due him as such, does not ex- 
empt these debts from garnishment. 

(a.) A decree for alimony stands upon a different basis from an or- 
dinary debt. 

September 9, 1884, 


Garnishment. Wages. Alimony. Husband and Wife. 
Before Judge Este Gwinnett Superior Court. Decem- 
ber Adjourned Term, 1883. 


Reported in the decision. 


Wm. E. Srumons, for plaintiff in error. 
C. H. Brann; F. F. Juan, for defendant. 
BLANDFoRD, Justice. 


Emma Bates filed her libel for divorce against her hus- 
band, N. B. Bates, and pending said libel, temporary ali- 
mony was allowed her, which has never been paid by 
plaintiff in error. A total divorce was granted the wife, 
and the children of the marriage awarded to her. She 
sued out summonses of garnishment, which were served 
upon divers persons. N. B. Bates appeared and claimed 
that the several anrounts due him from the garnishees were 
exempt from the operation of the garnishment laws, be- 
cause they were due him for his daily, weekly a:.d monthly 
wages as a school-teacher; that he was employed at nine 
cents per day for first-class pupils, fifteen cents for second- 
class pupils, and eighteen cents per day for third-class 
pupils. 

The court held that the amounts due were subject to 
garnishment, and overruled the claim of plaintiff in- error. 
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It nowhere appears from the record, when or at what 
time, whether daily, monthly or weekly, the indebtedness 
of the garnishees was to be paid to the plaintiff in error. 
The fact that he is a school-teacher, and that these sums are 
due him as such teacher, does not exempt these debts from 
process of garnishment. So we think the court decided 
right under these facts. But even if the court was wrong, 
yet the defendant in error had obtained a decree for ali- 
mony against plaintiff in error, upon which the summonses 
of garnishment issued in this case, which decree might 
have been enforced by the imprisonment of plaintiff in 
error, when he would have been totally deprived of all 
means of supporting himself, when the whole object of the 
exemption of debts from garnishment would have ceased. 
It appears that this claim of defendant in error occupies a 
different position from an ordinary debt, and we think that 
the debts due by the garnishees to plaintiff in error would 
be liable to process of garnishment founded on such a 
claim as that of defendant in error. 

Let the judgment of the court below be affirmed. 


Tne County oF Macon vs. CHAPMAN. 
[Jackson, C. J., did not preside, because of providential cause. ] 


1. Although a county may have failed to take from the contractor 
building a bridge a bond to keep it in repair, as required by law, 
yet if a person, whose mule was injured on such bridge, by the ex- 
ercise of ordinary care and diligence, could have avoided theinjury, 
he could not recover. The charge did not contain any instruction 
on this subject or allusion to this principle. 

. Although a request to charge may not have been made in writing, 
yet, if the attention of the court is called to a substantial point in 
a case on trial, he should charge concerning it; and if he entirely 
fails to do so, andthe charge does not cover the various phases of 
the case, a new trial will result. 

. On anew trial, the newly discovered evidence can oe fully investi- 
gated. It appears to be merely cumulative. 


October 2, 1884. 





108 SUPREME COURT OF GEORGIA. 


The County of Madon vs. Chapman. 





County Matters. Damages. Negligence Charge of 
Court. Before Judge Fort. Macon Superior Court. De- 
cember Term, 1883 


To the report contained in the decision, it is only neces- 
sary to add, in connection with the third division thereof, 
that one ground of the motion for new trial was newly dis- 
covered evidence to show that plaintiff went before the 
grand jury for the purpose of getting them to recommend 
that the commissioners pay his claim for damages to his 
mule; and that he then stated that the mule was still alive, 
this being a later date than he fixed for its death in his 
testimony. 


W. H. Fish; Hawxiss & Hawarys, for plaintiff in 
error. 


T. P. Lioyp; Guerry & Son, for defendant. 
Hatt, Justice. 


This was a suit against the county of Macon to recover 
damages for killing plaintiff’s mule by reason of defects 
in a public bridge which the county should have kept in 
repair and in a safe condition to be traveled over. On the 
trial, and, as we infer from the record, at the proper stage, 
of the trial, defendant’s counsel requested the court orally 
to charge the jury, “If the plaintiff, by the exercise of or 
dinary care and diligence, could have avoided theinjury to 
the mule, then he could not recover.” This charge was 
declined, because the request to make it was not in writ- 
ing, as the judge states in certifying the grounds of the 
motion fora new trial. It appears from the entire charge, 
which is sent up, that the jury were instructed that if they 
should find that the county failed to take from the con- 
tractor to build the bridge a bond to keep it in repair, as 
required by the statute, then the plaintiff, without more, 
was entitled to recover. 
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1. There is not, throughout the entire charge, any in- 
struction or any allusion to the principle embraced in the 
request. That it is good law we have no doubt. Code, 
§2972 and citations; 17 Ga., 136, 1387; 58 Zd., 238. 

2. We are equally clear that, when the court’s attention 
was called to the principle, it should have been given 
in charge, whether the request was made orally or in 
writing.  Ltichardson vs. The State, 10 Ga., 825; 69 
Id., 246; 20 Jd., 523. The exception here is not alone to 
the refusal to charge as requested ; it is also to the charge 
as given. The complaint is that it is not sufficiently full; 
that it does not cover the various phases of the case as 
made by the proof, and we think the complaint in that 
particular well founded. 

3. This will necessitate a new trial, and upon another 
hearing, the newly discovered evidence, in relation to the 
demand made on the county commissioners for payment 
for the injury, can be fully investigated. We think the 
testimony alleged to be newly discovered is merely cumu- 
lative, and that the court did not err in refusing the new 
trial on that ground. 

Judgment reversed. 


CROWDER vs. DUNBAR. 


If one who had sold land, taken two notes for the deferred payments 
and given a bond for title, afterwards sold one of the notes to a third 
party and made him a deed to the land, and thereupon the orig- 
inal purchaser surrendered his bond for title and took a new bond 
from the transferee, and on failure to pay, both notes were reduced 
to judgment and the land was sold, the two claims would be enti- 
tled to pro rate the money brought into court, if it was agreed be- 
tween the parties that the note left in the hands of the original 
vendor was to be equally protected with that sold to the transferee. 


November 11, 1884. 


Mortgages. Contracts. Liens. Vendor and Purchaser. 
Before S. C. McDantxt, Esq., Judge pro hac vice. Spald- 
ing Superior Court. February Term, 1884. 
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To the report contained in the decision, it is only neces- 
sary to add that the testimony of Crowder was, in brief, 
as follows: He sold land to Marchman and his mother for 
$2,644.00, of which $1,000.00 was paid in cash, and two 
notes were given for the balance, one for $1,000.00 and 
one for $644.00 He made arrangements to borrow 
money from bank and give the $1,000.00 note of March- 
man as collateral security The latter said he might 
not be able to pay the note on the day it fell due, and 
Crowder told him that, to accommodate him, he would 
try to get the money elsewhere than in bank March- 
man and Dunbar went to Crowder together, and Dunbar 
offered $800.00 for the $1,000.00 note. This was agreed 
to. Marchman said that, as Crowder was merchandising, 
he would rather Dunbar would hold the title and give 
him a bond for titles, and they asked him to make a 
deed to Dunbar. He replied that, if he was to lose noth- 
ing and the payment of his note was to be provided for 
in the bond, he would do so. He made the deed and Dun- 
bar made the bond to Marchman. Crowder turned over 
the note for $644.00 to Dunbar for collection, and took his 
receipt. It was thought that the land would more than 
pay both notes. On failure of payment by Marchman, 
both Crowder and Dunbar sued, and each recovered judg- 
ment 


Beck & Beexs; Joun I. Hatt, for plaintiff in error. 


Boynton & Hammonp, for defendant. 
BLANDFORD, Justice. 


Crowder sold Marchman a tract of land for one thou- 
sand dollars cash, and took his two notes, one for one thou. 
sand dollars and one for six hundred and forty-four dollars, 
and gave Marchman his bond conditioned to make titles 
to the land when the purchase money, as secured by the 
two notes, was paid Orowder sold the one thousand dol- 
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lar note to John W. Dunbar, and conveyed the land by 
deed to him. Marchman surrendered Crowder’s bond for 
titles to Dunbar, and Dunbar made to Marchman a bond 
conditioned to make titles to the land when Marchman 
paid the note for one thousand dollars, which Dundar held, 
and also the note of six hundred and forty-four dollars, 
which Crowder held for the purchase money of the land. 
Crowder and Dunbar having at the same time obtained 
judgments on their notes against Marchman, the land was 
levied on and brought fourteen hundred dollars; the money 
being in the sheriff’s hands, they, the plaintiffs, brought 
their rules severally against the sheriff, each claiming to be 
paid their respective claims. The two cases were consoli- 
dated and tried together, and the jury found that Dunbar’s 
judgment be first paid, and that the balance be paid to 
Crowder’s fi. fa A motion for new trial was made by 
Crowder, which was overruled by the court, and Crowder 
excepted, and brings the case here for review. 

The plaintiff in error requested the court to charge the 
jury: “If you believe from the evidence that Crowder 
sold land to Marchman and gave him a bond for titles, and 
held two notes of Marchman for the purchase money ; and 
if you believe that Dunbar took up one of the notes, and 
Crowder passed the title to Danbar, with the understand- 
ing that the note he, Crowder, kept was to be paid; and if 
you believe that Dunbar, pursuant to such understanding, 
executed a bond for titl»s, in which it was provided that, 
when both notes should be paid, a title would be made by 
Dunbar, then Dunbar and Crowder would each have a pro 
rata share of the fund, if their judgments are of equal date.” 

This request to charge the court was refused, and this 
forms the principal ground of error assigned in the record.— 
the only one we need consider. It is a general rule that, 
when a note is transferred, whieh is secured by mortgage 
or other security, it carries with it the securities, and the 
transferee would be entitled to have his debt paid first 
out.of the money raised of the security. 382 Ga., 228; 
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88 Jd., 452. While this is the general rule, the parties 
may stipulate among themselves that the money raised 
from the security may be appropriated in a particular 
manner and different from that in which the law would 
appropriate the fund. And itis contended by the learned 
counsel for plaintiff in error, that in the case before us, it 
was stipulated between Crowder and Dunbar, at the time 
Crowder transferred to Dunbar Marchman’s note, and when 
he made him the deed to the land, that the note which 
Crowder held on Marchman for the purchase money should 
be equally protected with the note so transferred to Dun- 
bar. If this is true, then Crowder would be entitled to 
share in the fund in the sheriff’s hands, raised from the sale 
of the land secured by the deed from Crowder to Dunbar 
and the bond for titles from Dunbar to Marchman, pro rata 
with Dunbar. 2 Jones on Mortgages, section1700. The 
request prayed for, as before set out, should have been 
given in charge to the jury, if there was sufficient evidence 
to authorize it. The testimony of Crowder himself, in con- 
nection with other facts, was a sufficient foundation to 
have authorized the charge. This was the theory of plain- 
tiff’s case, and this theory was not fairly submitted to the 
jury by the court below; indeed, it was not submitted at 
all; this is the only error we find in the charge. Let the 
judgment of the court below be reversed. 


THE CentTRAL RariRoaD vs. SMITH. 


. The evidence being conflicting, there being enough to sustain the 
finding, and the presiding judge having refused a new trial, this 
court will not interfere. 

. It is the judgment of the court granting or refusing a new trial, 
which is subject to review in this court; a reversal will not be 
granted on account of the reasons which influenced him in decid- 
ing. 

(a.) In this case there has been no abuse of discretion in refusing a 
new trial. ; 
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. Although a portion of the charge excepted to may have been inac- 
curate and confused, yet where, if it tended to mislead the jury at 
all, it was in favor of the plaintiff in error, a new trial will not be 
required by it. 

January 21, 1885. 


New Trial. Charge of Court. Before Judge Dorsey. 
City Court of Atlanta. June Term, 1884. 


Smith brought his action against the Central Railroad 
on account of personal injuries received in the mashing of 
his han 1, which resulted in the loss of a finger, while act- 
ing as coupler for the defendant, and recovered a verdict 
for $500.00. A motion for new trial was made, on the 
following among other grounds: 

(1.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

(2.) Because the court charged as follows: “If you be- 
lieve from the evidence in this case that the servants or 
employés of the defendant’s company were guilty of neg- 
ligence in running the train of defendant at the time and 
at the place at which the plaintiff was injured, then, gen- 
tlemen, the presumption arises that the plaintiff was not 
in fault, and it would devolve on the company to show 
that the plaintiff was at fault. You are to determine from 
the evidence in the case whether or not this presumption 
has been met by evidence, and if you believe that it has 
(and this, I charge you, may be done either by evidence 
introduced by the plaintiff, or by evidence introduced by 
thé defendant); if you believe from the evidence in the 
case, all the evidence in the case, that the railroad com. 
pany has met the presumption, and if the plaintiff has 
shown that he was without fault, or if the plaintiff has 
shown that the railroad was ir fault; if you believe from 
the evidence that the defendant has met that presump- 
tion, and that the railroad company was either not in fault, 
or that the plaintiff was in fault, then you should find for 
the defendant.” 

v 74-8 
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The court overruled the motion, passing the following 
order: 


‘* After argument had, it is ordered that the motion for new trial be 
overruled. Whilst I should not have rendered the verdict, had I 
been on the jury, yet under the rulings of the Supreme Court, placing 
the whole question of negligence in the domain of the jury, and for 
bidding nisi prius courts to non-suit on such a question, I feel con- 
strained to decline to interfere.” 


Defendant excepted. 


Jackson & Kina, for plaintiff in error. 


George T. Fry; Jas. R. Gray; Kine & Sparonina, for 
defendant. 


BLANDFORD, Justice. 


The defendant in error sued the plaintiff in error for in- 
juries, which he alleged he received by reason of the neg- 
ligence of its servants and agents in running its cars. 
The jury found a verdict in his favor. The plaintiff in 
error moved for a new trial, on several grounds, which 
was refused by the court below, and this judgment refus- 
ing the new trial is excepted to, and error thereon is 
assigned to this court. 

1. The testimony in the case is conflicting. The jury 
found, as they had the right to do, that the theory of de- 
fendant in error was true, there being sufficient evidence 
to sustain this theory. 

2. The court, in passing upon the motion for new trial, 
indulged in some remarks, to the effect that, if he had been 
on the jury, he would not have found the verdict which 
the jury did; that the Supreme Court had decided that 
negligence was a question for the jury, and that a non- 
suit should not be granted where the case turned on a ques- 
tion of negligence, and therefore he declined to interfere 
with the finding of the jury. 

It is the judgment of the court granting or refusing a — 





SEPTEMBER TERM, 1884. 115 


Simpson & Ledbetter vs. Mathis, sheriff; Morgan vs. Mathis, sheriff. 


new trial with which we have to deal; any reasons which 
may have influenced the court in granting or refusing a 
new trial are not the subject-matter of exception and re- 
view. If the judgment of the court granting or refusing 
a new trial is not an abuse of his discretion, then this court 
cannot interfere; and in this case there has been no such 
abuse of that description as will warrant us in interfering 
and reversing his judgment. 

Complaint is made by the plaintiff in error that the 
court erred in his charge, as set out in the seventh ground 
in the motion for new trial. If any error exists in the charge 
of the court, it is error which hurt the defendant in error 
and not the plaintiff. While we concede that the charge 
complained of is not clear and explicit, yet the conclusior 
of the same was that the jury must find for the plaintiff in 
error. Whatever errors .in the statements of the charge 
there may be,—however much the jury may have been 
misled by such inaccuracies, the same inured to the benefit 
of the plaintiff in error and to the damage of defendant in 
error, by the conclusion drawn by the court, that the jury 
must find fur the plaintiff in error. This is such error as the 
plaintiff in error cannot complain of, but might have. 
formed the subject of complaint by the defendant in error. 

So, upon the whole, we affirm the judgment of the court 
below. 

Judgment affirmed. 


Smupson & LepBetrer vs. Maruts, sheriff. Moraan vs. 
Marais, sheriff. 


Where an execution was issued by the governor in favor of the state - 
against a state depository an‘ the sureties on its bond, and a bill 
was filed against the sheriff levying such execution, attacking it 
and seeking to enjoin its enforcement, and where the chancellor 
required notice to be given tothe attorney general, who thereupon 
appeared and resisted the grant of the injunction on behalf of the 
state, the state being the real contestant, although not technically 
a party to the record, after the refusal of an:injunction and excep- 
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tion thereto, it was necessary to serve the state with the bill of ex- 
ceptions, and no service or acknowledgment thereof appearing on 
the part of the attorney general or other officer on behalf of the 
state, the writ of error must be dismissed. 

(a.) This case does not conflict with that of Mayo, sheriff, rs. Wilson, 
66 Ga., 408. 
February 7, 1285. 


Practice in Supreme Court. Parties. State. Service. 
Before Judge BranuaM. Floyd County. At Chambers. 
December 1, 1884. 


The governor of the state issued an execution against 
the Bank of Rome and the sureties on its bond as a state 
depository. This execution was levied by M. C. Mathis, 
sheriff of Floyd county, upon certain property of Samuel 
Morgan, who filed his bill, alleging various reasons why 
the bond was not a statutory bond in accordance with the 
provisions of law; that the sureties had been discharged 
by the conduct of the governor; and that the execution 
could not legally proceed to condemn complainant’s prop- 
erty. The prayer was that the execution be decreed to 
be incperative as to complainant; that he be discharged 
from any and all liability under it or the bond on which 
it was founded ; and that the sheriff be enjoined from sell- 
ing the property levied on until the trial, and then that a 
perpetual injunction be issued to prevent the enforcement 
of the execution or bond against the property of complain- 
ant; also for general relief and for subpoena against the 
sheriff. 

The chancellor granted a restraining order against the 
sheriff, and ordered that the hearing be set for such time 
as the attorney general might designate, and that counsel 
for complainant give that officer notice by mail of this 
order. Another order was passed reciting that, by request 
of the attorney general, the hearing was set for June 1, 
1883. Subsequently it was postponed to June 5. 

The sheriff filed an answer, to the effect that he did not 
know of his own knowledge concerning the facts charged 
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in the bill. No other answer was filed. An amendment 
to the bill was filed, on which service was acknowledged 
by “Clifford Anderson, attorney general of Georgia.” 
The case came to the Supreme Court (72 Ga., 401, 517). 
Afterwards another amendment was made to the bill, 
and on November 27, 1884, the chancellor granted an 
order requiring that a copy of the amended bill be serv- 
ed on the attorney general, or any other attorney des- 
ignated by the governor, and that the attorney general or 
such other attorney ‘should show cause why injunction 
should not be granted. On December 1, 1884, the hear- 
ing was had and the injunction refused. The order passed 
recited that the hearing had been had in obedience to an 
order calling on “ the defendant” to show cause, etc. 

To the refusal of the injuction complainant excepted; 
but service of the bill of exceptions was acknowledged 
only by the sheriff, there being no service or acknowledg- 
ment of service on the part of the attorney general or 
other counsel for the state. 

In the case of Simpson & Ledbetter vs. Mathis, sheriff, 
the facts are similar to those stated above. Complainants 
filed their bill to restrain the sheriff from proceeding to 
sell their property under the same execution issued by the 
governor against the Bank of Rome, as a state depository, 
and.its securities. The chancellor required service on the 
attorney general, and the injunction was refused in an 
order containing similar recitals to that in the Morgan case. 
In granting a supersedeas upon the filing of the bill of ex- 
ceptions, the chancellor also required that the complain- 
ants in this case give a bond payable to the governor. 
Complainants excepted to the refusal of the injunction, and, 
as in the Morgan case, the sheriff alone acknowledged 
service. 

When these cases were called in the Supreme Court, a 
motion to dismiss the writs of error was made by counsel 
representing the state, on the ground that no service had 
been perfected on the state or the attorney general or any 
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other person on behalf of the state, although it was the 
‘only real party in interest, the sheriff being only a minis- 
terial officer, with no personal interest in the litigation. 


UnpEerwoop & Rowe; Dasyey & Foucue, for plaintiffs 
in error. 


C. ANDERSON, attorney general ; Jackson & Kitna, contra. 
Jackson, Chief Justice. 


Section 4260 of the Code exacts that, “In cases of in- 
terpleader or otherwise, where the real contestant is not 
the opposite party on the record, notice shall be given to 
such real contestant in addition to the copy served as 
above.” 

The state in this case is not the opposite party on the 
record, so far as the prayer for subpcena is concerned, or 
the filing of any answer by her in writing would make her 
a party technically to the bill for injunction ; yet she is the 
real contestant. Itisthe levy of an execution in her favor 
which the bil's seek to enjoin, and therefore she is the only 
real contestant. She could not well be made a party by 
subpeena. The governor is her chief executive officer, and 
it is his duty to enforce process if necessary, and he cannot 
be made a party in that way; but, nevertheless, itis a case 
which the state contests, in which she seeks to collect an 
execution which is her property alone; the sheriff, as the 
levying officer, is a necessary party of record, because he is 
enforcing an illegal execution of the state on the property 
of her citizens ; and the complainants were right in mak- 
ing him a party defendant of record, and praying the writ 
to issue, enjoining him. But all this merely shows thaf, 
though a necessary party, he is not the real contestant, 
because the money due on the executions will be the state’s, 
not his; and the sole interest he has is his costs, which will 
be increased by the per cent he gets on the proceeds of 
sale, if the state succeeds in defeating the injunction. Thus 
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the state is the only real contestant, and service upon her 
by notice, in accordance with section 4260 of the Code, is 
essential to give this court jurisdiction to try her case. 

The chanccllor below required notice to answer the re- 
straining order upon the attorney general, in view of the 
obvious propriety of not enjoining the state’s execution 
without notice to the officer of the state, whose duty it is 
to defend cases in which the state is interested, and through 
whom it is made the governor’s duty to defend her cases. 
If the chancellor required the complainants to give notice 
below before he would act, much more, by the mandate of 
the law in section 4260, is it the duty of this court to re- 
quire service of such notice upon that officer here, or before 
the case can be heard here, in order to confer jurisdiction 
on this court. 

The only notice which the statute contemplates any- 
where is service of the bill of exceptions by copy thereof, 
or the waiver thereof entered thereon. 

No such service appears here, and indeed no notice of . 
any sort to the attorney general or other officer of the state. 
It follows, necessarily, that the real contestant not having 
been served at all, the two cases must be dismissed. 

The only reply to the motion by counsel *:r plaintiffs in 
error here was that, in the case of Mayo, sheriff, vs. Wil- 
son, 66 Ga., 408, this court held that the governor of the 
state was not a necessary party to the bill, and could not 
be made a party. This ruling was made on demurrer to 
the bill, on the ground that he was a necessary party, and. 
the decision is that the governor could not be made one, 
for the reason given above in this opinion, that his great 
executive duty is to execute the process of the courts 
through the subordinate officers of the law, and this high 
office would not consist with service on himself of process 
which he himself was to see executed properly in the last 
resort. At the same time and under the same head, it was 
held in the Mayo case, that it was his duty to defend, by 
the attorney general, state cases, expressly by statute, 
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(Code, §§22, 44), and thus he was in by the attorney 
general, who filed the demurer for the sheriff, and appear- 
ed in the only way he could appear for the state. 

So-in these cases, the attorney general appeared as the 
legal adviser and representative of the governor, for all 
practical purposes, and in the only way in which the chief 
magistrate could well appear for the state; and so neces- 
sary was his appearance deemed by the chancellor that he 
required notice to be served on him to attend the trial of 
the application for injunction below. So that the Mayo 
case is authority for the ruling we make now in these cases. 
That case rules that, for all practical purposes, the governor 
was in that case by his attorney general, and therefore was 
a party of record so far as he could be made one. If so, 
it furnishes only an additional-reason for service of a bill 
of exceptions on the man who appeared for the state in 
these cases, and brings him almost, if not entirely, within 
the law requiring service on the opposite party to the re- 
cord. Mayo, the sheriff, brought that case here, and of 
course no question of service on the attorney general was 
made; for Mayo’s side was the state’s side. Had Wilson 
brought that case here, and had not served the attorney 
general or the state, through some proper officer, with the 
bill of exceptions, and had a motion been made to dismiss 
it,it would have been and must have been dismissed, as 
these cases are. 

Writs of error dismissed. 


Hunt et al. vs. Dunn et al. 


. The written title on which a possession is based, to sustain a pre- 
scription, must be neither forged nor fraudulent, if notice of the 
fraud or forgery be brought home to the claimant before or at the 
time of the commencement of his possession. If a purchaser had 
actual notice that he was purchasing a bad title when he took pos- 
session, his purchase was bad, and he went into possession in fraud 
of the rights of the true owner. 

(a.) Whatever is notice enough to excite attention and put the party 
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on his guard and call for inquiry, is also notice of everything to 
which it is afterwards found that such inquiry might have led, al- 
though all was unknown for want of investigation; that is, where 
a person has sufficient information to lead him to a fact, he shall 
be deemed cognizant of it. 

(b.) Section 2685 of the Code is designed to protect a possession held 

under a title acquired in good faith, and not one taken in disregard 
of the rights of another person, of whose title the claimant had 
been informed, and about which, with proper inquiry, he might 
have had full knowledge. 
This court has held that a possession originating in fraud can- 
not be tacked to one subsequently acquired, in order to complete 
the term of years necessary to give the tenant title by prescrip- 
tion, though such tenant be an innocent purchaser from the fraud- 
ulent grantor. 

. The newly discovered evidence relied on and set out in the affida- 
vits accompanying the motion for a new trial was merely cumula- 
tive, and was properly disregarded by the court below; and the 
reception of an affidavit contradicting it, after the motion had been 
argued and before the judgment had been rendered, need not be 
considered. 


September 9, 1884, 


Title. Prescription. Fraud. Notice. Before J udge 
Brown. Pickens Superior Court. May Term. 1884. 


Hunt e¢ al. brought ejectment against Dunn e¢ ai., de- 
mises being laid in the name of Hunt, the drawer of the 
lot, down to Lyle e¢ a/., the real plaintiffs, Both the plain- 
tiffs and defendants claimed by chain of title under the 
drawer of the lot, the title of plaintiffs being the older. 
Defendants set up prescription by adverse possession for 
more than seven years. In reply to this, plaintiffs insisted 
that in order to make out the title by prescription, it was 
necessary to tack to their own possession that of their pre- 
decessors in the title, whose possession was fraudulent, be- 
cause they took with notice of the superior outstanding 
title of James Lyle, who was the ancestor of plaintiffs, 
under whom they claimed by inheritance. 

The jury found for the defendants. Plaintiffs moved for 
a new trial, one ground of the motion being that the ver- 
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dict was contrary to law and evidence. The motion was 
overruled, and plaintiffs excepted. 


F. ©. Tare; C. D. Purxrps, for piaintiffs in error 
W. H. Smmons; W. T. Day, for defendants. 


Hatt, Justice. 


Both parties to this suit claim under title purporting to 
emanate from the drawer of the lot of land in question; 
the plaintiffs’ title is the older of the two, and was admitted 
to record before the defendants’. Two of defendants’ 
feoffors, Thompson and Cross, purchased the land in 1868, 
some years after plaintiffs’ title was registered, and took 
immediate possession of it. Thompson sold and conveyed 
his interest therein to Cross, on 25th of April, 1870, who 
remained in possession of the entire tract until May, 1876, 
when he sold and conveyed it to Sylvanus Moss and 
Anderson Moss. Sylvanus sold his interest to Anderson 
Moss in 1877, who had the possession until the land was 
sold and conveyed to Dunn, the tenant in possession and 
defendant in the suit, on the 9th day of January, 1877, 
and he remained in possession until the commencement of 
the present suit, on the tenth day of January, 1882. 

The defence set up was seven years’ adverse, continuous 
possession by the defendant and his feoffers under color 
of title. It was admitted by the plaintffs that the tenant 
in possession and those under whom he claimed had been 
in the uninterrupted and continuous possession of the land 
for more than seven years prior to the commencement of 
the suit; but they denied that the possession was adverse, 
and insisted that the possession and title of Thompson and 
Cross was fraudulent; that they had notice of plaintiffs’ 
title before and at the commencement of their possession ; 
that one of their immediate feoffors had notice of this title 
before they purchased and took possession; that without 
tacking defendant’s possession to that of Thompson and 
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Cross he had not been in possession the requisite period to 
give title by prescription “ under written evidence of title.” 
Thompson and Sylvanus Moss were both sworn on the 
trial; the former testified that Cross lived near the lot of 
land, about one mile from it, when Lyle, the ancestor of 
plaintiffs’ lessors, moved to Alabama, which was shown to 
have been in 1856; heard Cross, his co-tenant, say that 
Lyle claimed the lot as his, about the time they bought it 
from Dodson ; said Lyle’s title was a quit-claim ; they went 
into possession the next day after they bought it. Dodson 
showed him his title; thought it good, or he would not have 
bought the land. 

Sylvanus Moss swore that, after Cross and Thompson 
bought the land, he leased it from them; heard Cross talk 
about Lyle’s title before he leased it in 1868, a good many 
times; “ he said that Lyle’s title was a quit-claim, for some 
one looked at it, and that his, Oross’s, title was the best 
one; certainly Cross knew that Lyle had a title to the land 
before Cross bought the land. Lyle’s title had been ex- 
amined, and his deed was a quit-claim; he often talked to 
witness about Lyle’s title before he bought; Cross said he 
believed the title he bought was a better title than Lyle’s, 
and that he got a good title.” This was the defendant’s 
evidence, and was all that bore directly upon the only 
question between the parties on the trial. The verdict 
was for the defendant. A motion was made for a new 
trial upon various grounds, among others, because there 
was no evidence to suppert the verdict, which motion was 
overruled and the new trial refused. 

1. It is unquestionably true that the written title on 
which a possession is based, to sustain a prescription, 
must be neither forged nor fraudulent, if “notice” of the 
fraud or forgery “‘ be brought home to the claimant before 
or at the commencement of his possession.” Code, §2683. 

The question here is, did Thompson and Cross have actual 
notice that they were purchasing a bad title when they 
took possession? If they did, then their purchase was bad, 
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and they went into possession in fraud of the rights of the 
true owner. 44 Ga., 573; 51 Zd., 139. In the last cited 
case, it is held that if the claimant, when he went into 
possession of the property, had knowledge that his written 
evidence of title was fraudulent, or if notice thereof was 
‘brought home to him at the commencement of his posses. 
sion or before, then he cannot found a prescriptive right 
upon such title. That which puts a party upon inquiry 
sis actual notice, as has been frequently held by this court. 
In Jordan vs. Pollock, 14 Ga., 157, it is said, “ that notice 
is sufficiently actual, which, by the proof, either positive 
or presumptive, brings home to the purchaser such knowl- 
edge of the circumstances as authorizes the clear and satis- 
factory conclusion that he had notice of the prior incum- 
brance, or such as renders proper the conclusion that he 
was, or should have been, put upon inquiry” (italics ours) ; 
“that such notice is, in the language of Sir Edward Sug- 
den, ‘ good notice,’ and is so, because it authorizes a con- 
clusion which affects the conscience of the purchaser, and 
makes it a legal fraud in him to buy under the circum- 
stances.” If, under such notice, he afterwards buys, ‘-mala 
fides marks the transaction.” See also 69 Ga., 92, 98, 99, 
100, which is in point, if not all-fours, with the present’ 
case. Johnson vs. Dooly et al., 72 Ga., 297. , 
This doctrine is, in a great measure, taken from Jones vs. 
Smith, 1 Hare, 55, which was affirmed on appeal. 1 Phil- 
lips, 244. The conclusion deduced from all the English 
authorities by an eminent commentator is, that the prin- 
ciple is well established, “ that whatever is notice enough 
to excite attention and put the party on his guard and call 
for inquiry, is also notice of everything to which it is af- 
terwards found that such inquiry might have led, although 
all was unknown for want of the investigation; that is, 
where a person has sufficient information to lead him to a 
fact, he shall be deemed cognizant of it.” 2 Spence Eq. 
Jur., 757, and cases cited in notes (b) and (c) there. 

The section of our own Code under consideration was 
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designed to protect a possession held under a title acquired 
in good faith, and not one taken in disregard of the rights 
of another person of whose title the claimant had been in- 
formed, and about which, with proper inquiry, he might 
have had full knowledge, if he had made the requisite 
effort to inform himself. 

2. This court has carried‘ this principle so far as to hold 
that a possession originating in fraud cannot be tacked to ~ 
one subsequently acquired, in order to complete the term 
of years necessary to give the tenant title by prescription, 
though such tenant be an innocent purchaser from the 
fraudulent grantor. 63 Ga., 360. 

As before intimated, Thompson and Cross, nor either of 
them, seem. to have taken and held possession under a 
title free from fraud ; and without tacking to their posses- 
sion that of subsequent occupants and feoffees, a suffi- 
cient time had not elapsed to confer title by prescription 
under written evidence of title upon the defendant in this 
suit. 

We can discover no evidence in this record conflicting 
with that which fixes bad faith upon the parties who 
first took the possession under their claim of title, and for 
. that reason, we think a new trial should have been granted. 

3. The newly discovered evidence relied on, and set out 
in the affidavits accompanying the motion for a new trial, 
was merely cumulative, and was properly disregarded by 
the lower court; and this.renders it altogether unnecessary 
to consider the question raised as to the receipt by the 
court of the affidavit contradicting the former, after the 
motion had been argued and before the judgment had been 
rendered thereon. 

Judgment reversed. 
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GREENFIELD & Brown vs. Vason, trustee. 


1. Where it is sought to subject a trust estate at law for necessaries 
furnished the cestuis que trust, the declaration should not only | 
set out the names of such cestwis que trust and describe the prop- 
erty of which the estate consists, but should also set f_rth the 
terms of the trust, so as to disclose what were its scope and pur- 
pose, or what, if any, restrictions were imposed upon the trustee’s 
power, and the value of the property, whether it yields any income, 
or whether an encroachment on the corpus will be necessary and 
proper; and also the condition in life and circumstances of the 
cestuis quetrust. Failing in this, the declaration is demurrable. 
The plaintiff having failed to introduce the instrument creating 
the trust, or to account for its absence and make out his case by 
secondary proof, a non-suit should have been granted on motiox. 

. Where a motion for non-suit has been made and sustained, and an 
entry to that effect has been made on the judge’s. docket, but be- 
fore the judgment of non-suit has been put in writing and placed 
upon the minutes, the plaintiff has a right to dismiss his suit vol- 
untarily, and a refusal to permit him to do so was error. 

(a.) While defective pleadings may authorize the dismissal of a suit, 
they afford no ground of a non-suit. 

(b.) The effect of the dismissal of a case on demurrer because no case 
has been made out by the ailegations in the petition, as res adju- 
dicata, discussed. 

(c.) This case distinguished from that in 55 Ga., 20. 

September 16, 1834. 


Equitable Pleadings. Practice in Superior Court. Res 
Adjudicata. Trusts and Trustees. Before Judge Bower. 
Dougherty Superior Court. April Term, 1884.  \ 


Reported in the decision. 


D. H. Pops, for plaintiffs in error. 


W. E. Smrru, for defendant. 


Hatt, Justice. 


This was a suit at law brought to charge a trust estate 
in the hands of the defendant, as trustee, with the value of 
goods furnished by the plaintiffs, alleged to be necessary for 
the cultivation of the land belonging to the trust estate, 
and for the maintenance and support of the cestucs que 
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trust. The declaration stated that the defendant’s wife 
(naming her) and her children were the cestuis que trust, 
and also described the property of which the estate con- 
sisted, but it did not set forth the terms of the trust, so ds 
to disclose to the court and jury what were its scope and 
purpose, or what, if any, restrictions were imposed upon 
the trustee’s power, nor did it state the value of the prop-. 
erty held in trust, whether it yielded any income, or 
whether an encroachment upon the corpus would be neces- 
sary or proper; neither did the condition in life, the cir- 
cumstances or wants of the cestuis gue trust appear. For 
these omissions, the declaration was demurrable. Gaudy 
ve. Babbitt et al., 56 Ga., 640. 

But the court overruled the demurrer and sustained the 
declaration. The plaintiffs then endeavored to make out 
their case by parol proof, in the absence of the instrument 
creating the trust. They took no steps to bring that paper 
before the court. Among other evidence offered to sustain 
this suit were certain returns of the trust property, made 
by the defendant to the tax receiver of Dougherty county, 
in the year when the account sued on was contracted. This 
evidence was objected to, and the objection being sustained, 
it was rejected. The defendants having moved a non-suit, 
the motion was sustained, and an entry to this effect was 
made on the judge’s docket, but before the judgment of 
non-suit was put in writing and placed upon the minutes, 
the plaintiffs announced that they would voluntarily dis- 
miss their suit, but were not permitted to do so. The 
court then passed an order awarding the non-suit, not only 
“for the want of sufficient allegations in the pleading,” 
but also “for the want of sufficient evidence” to sustain 
the suit. 

From what has been heretofore said, it is apparent that 
there was no proper.or sufficient evidence to sustain this 
suit, and that the non-suit was properly awarded upon that 
ground. Had the terms of the trust appeared by proper 
evidence, that is by the exhibition of the instrument creat- 
ing it,or by properly accounting for its absence and a 
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resort to secondary evidence as toits contents,—had these 
terms been set forth in the declarations, together with such 
other averments as have been shown to be indispensable, 
then the tax books may have been competent evidence. 
The court should have sustained the demurrer. While 
defective pleadings may authorize the dismissal of a suit, 
they afford no ground for a non-suit. Hid the demurrer 
been sustained, the plaintiffs by amendment could have 
remedied the defects in their pleading, and the court should 
not have awarded a non-suit because of these defects, after 
overruling the demurrer, without at least giving notice of 
his change of opinion upon this subject. This error, how- 
ever, in view of what subsequently occurred, did notinjure 
the plaintiffs. 

Had the declaration been amended, so as to conform 
in all respects to the requirements of law, still the tes- 
timony fell short of sustaining the case, and necessi- 
tated the non-suit. The plaintiffs did not question the 
propriety of the non-suit upon this ground; they volun- 
tarily offered to dismiss it. They preferred this course, 
because they were apprehensive if they suffered a non- 
suit upon the motion of their adversaries, they would be 
precluded from renewing their suit. 

In 56 Ga., 185, this court broadly held that where a 
suit was dismissed upon defendant’s motion, on the ground 
that the allegations in the petition did not make a case 
upon which plaintiffs could recover, this was a judgment 
of the court upon demurrer to the declaration, and ope- 
rated as acomplete bar to a second suit for the same cause 
of action, and might be pleaded as “res adjudicata” 
thereto. 

It is said that this decision has been questioned, if not 
seriously modified, by subsequent adjudications of the 
court, and that it does not distinguish with sufficient care 
between pleadings perfect in themselves and such as are 
defective for want of form and specific allegations. How 
far this is true, if true at all, it is needless to inquire. It 
is a decision concurred in by three judges, and cannot be 
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reversed, or materially changed, except by a full bench, 
after argument had, in which the decision, by permission 
of the court, has been expressly questioned and reviewed, 
and we are not aware that this decision has ever been re- 
versed or changed according to these requirements. Code, 
§217. Until this is done, it is as binding and obligatory 
upon all the courts as would be an act of the general as- 
sembly. 

To force these plaintiffs to take this risk, which they 
sought to avoid, would, it seems to us, under the circum- 
stances of this case, have been to apply an extremely rig- 
orous rule. The entry of non-suit on the bench docket : 
was a mere memorandum, and did not embody the final 
action of the court. It is not like refusing to allow the 
dismissal of a case, after the publication of the verdict of 
a jury in court, or after the plaintiff has information that 
itisagainsthim. 55 Ga., 20. It more closely resembles the 
case of Smith vs. Hornsby, 70 Ga., 552, 556, than any other 
to which our attention has been called, in which it is 
said the defendants had a right to withdraw their de- 
murrer before the court had pronounced and entered his 
final decree thereon; an intimation or declaration of the 
judge that he would overrule the demurrer would not de- 
bar the right of withdrawal. Code, §3447 and citations. 
-To adopt this practice will not imperil rights that seem 
to be well founded. The contrary rule, if not a violation 
of the letter of the above cited section of the Code, is at 
least contrary to its liberal and beneficent spirit. For re- 
fusing to grant permission to the plaintiffs to dismiss their ' 
suit, the judgment of non-suit awarded must be vacated 
and set aside. 

Judgment reversed. 


Jackson, Chief Justice, said that in the case in 56 @a.,. 
185, the question determined on the demurrer was, whether~ 
any case was made, not the mere existence of defects in: 
the pleadings. 

v 74-9 
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Dunpar & Company vs. Mize et al., administrators. 


1, A son-in-law purchased from the husband of his mother-in-law, for 
value, a lot of land, on October 1, 1865, and on October 7 made a 
deed of gift to her, containing the following clauses : 

‘This indenture . . . . witnesseth that the said (grantor), as 
well as for and in consideration of the love and esteem which he 
hath and beareth toward said (grantee), as also for the better 
maintenance, livelihood and support of her, the said (grantee, 
hath given, granted, aliened, enfeoffed and confirmed, and by 
these presents doth give, grant, alien, enfeoff and confirm 
unto the said (grantee), her heirs and assigns, the following par- 
cels of land, to-wit: (describing them), to her, the said (grantee), 
her heirs and assigns, to the only proper use and behoof of the 
said (grantee), her heirs and assigns forever. And the said 
(grantor) for himself, his heirs, executors and administrators, doth 
covenant and agree to and with the said (grantee), her heirs and 
assigns, that they shall and lawfully may, from time to time and 
at all times hereafter, peaceably and quietly have, hold, use, oc- 
cupy, possess, enjoy the aforesaid premises, lands and tenements 
hereby granted and confirmed, free, clear and fuliy discharged, or 
well and sufficiently saved, kept harmless and indemnified of firm 
aid against all former and other gifts, grants, bargains, sales, etc., 
and against all former and other titles, whatsoever had, done or 
suffered, or to be had, done or suffered by him, the said (grantor), 
his heirs and assigns, or any other person or persons :”’ 

Held, that such deed conveyed a separate estate to the grantee. 

2. The questions of fraud or no fraud, and of notice to the mortgagees 
of the deeds, were fully presented to the jury by the court ; the jury 
passed upon them, the presiding judge was satisfied, and this 
court will not interfere. 


October 2, 1884. 


Deeds. Title. Estates. Husband and Wife. Fraud. 
Before Judge Fort. Sumter Superior Court. October Ad- 
journed ‘Term, 1883. 


A mortgage fi. fa. in favor of T. #. Dunbar & Company 
against William Mize was levied on a lot of land, which 
was claimed by Mrs. Mize, the defendant’s wife. Origin- 
ally Mrs. Mize joined her husband in the mortgage, but on 
a proceeding to foreclose against her, she pleaded that it 
was the debt of her husband, and the issue was found in 
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her favor. Mrs. Mize claimed under a deed from one De- 
Waal, her son-in-law, to her, which is set out in the decis- 
ion. It was dated October 7,1865. De Waal had received 
a deed from Mize, the husband, on October 1, for a valua- 
ble consideration. The note which plaintiffs’ mortgage 
was made to secure was dated January 7, 1868. 

There was some evidence to show that the deed from 
Mize to De Waal was not recorded until 1876; that Mize 
gave in the land for taxation in 1866 and 1867, and that 
Mrs. Mize did not give it in until 1870. 

The jury found the property not subject. Plaintiffs 
moved for a new trial, one ground of the motion being that 
the court charged that the deed from De Waal to Mrs. Mize 
created a separate estate. The motion was overruled, and 
plaintiffs excepted. 


Hawxixss & Hawekrns, for plaintiffs in error. 
Guerry & Son, for defendants. 
Jackson, Chief Justice.. 


1. This case turns mainly on the single question, does 
the following deed confer a separate estate on Mrs. Mize: 


* State or Georcia—Sumter County. 


‘*Thisindenture, made on the seventh day of October, in the year of 
our Lord eighteen hundred and sixty-five, between Charles De Waal, 
of the county of Sumter, and Rebecca J. Mize of the same (she be- 
ing his mother-in-law): Witnesseth that the said Charles De Waal, as 
well for and in consideration of the love and esteem which he hath 
and beareth towards said Rebecca J. Mize, as also for the better 
maintenance, livelihood and support of her, the said Rebecca J. Mize, 
hath given, granted, aliened, enfeoffed and confirmed, and by these 
presents doth give, grant, alien, enfeoff and confirm unto the said 
Rebecca J. Mize, her heirs and assigns, the following parcels of land, 
to-wit: lot number two hundred and nine (209), and lot number two 
hundred and twelve (212), lying and being in the twenty-seventh dis- 
trict of said county aforesaid, together with all and singular the ap- 
purtenances thereto belonging to her, the said Rebecca J. Mize, her 
heirs and assigns, to the only proper use and behoof of the said Re- 
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becca J. Mize, her heirs and assigns forever. And the said Charles 
De Waal, for himself, his heirs, executors and administrators, doth 
covenant and agree to and with the said Rebecca J. Mize, her heirs 
and assigns, that they shall and lawfully may, from time to time and 
at all times hereafter, peaceably and quietly have, hold, use, occupy, 
possess, enjoy the aforesaid premises, lands and tenements hereby 
granted and confirmed, free, clear and fully discharged, or well and 
sufficiently saved, kept harmless and indemnified of firm aid against 
all former and other gifts, grants, bargains, sales, etc., and against all 
former and other titles whatsoever had, done or suffered, or to be 
had, done or suffered by him, the said Charles De Waal, hi: heirs 
and assigns, or any other person or persons. In witness whereof the 
said Charles De Waal hereunto set his hand and seal the day and 
year first above written. [Signed] Cuar.tes De WAAL, [L. s.] 


** Signed, sealed and delivered in the presence of us: J. G. Q. Stane 
ford, 8. 8S. Douglass, Wm. H. Brewer, J. P. 


** Gzorc1a—Sumter County. 


Clerk’s office, Superior Court, recorded in book O, page 474, this 
April 1st, 1867. A. G. Ronaupson, Clerk.’’ 


We think that it does. She was the mother-in-law, and 
a married mother-in-law, of the donor. The consideration 
is his love and esteem for her, and the gift is for her “ bet- 
ter maintenance, livelihood and support.” Moreover it is 
to her “ only proper use and behoof.” Besides, he covenants 
and agrees that she “shall peaceably and quietly have, 
hold, use, occupy, possess and enjoy ” the premises. More- 
over, De Waal bought the property from Mize, the hus- 
band, for value paid him; why should he give it back to 
her, which in effect was to him then, in 1865, if no words 
are in the deed creating a separate estate? He bought it 
the first of October and made the conveyance to Mrs. Mize 
on the 7th of the same month. Reading together the two 
deeds strengthens the above construction, which the words 
themselves authorize. See 16 Ga.,528. Hill on Trustees, 
420; 2 Bright’s Husband and Wife, 210; 29 Amer. Dec., 
101; 2 Kent’s Com., 162; Clancy on Rights of Married 
Women, 15, 830; Code, §2307. 

2. The questions of fraud or no fraud, and of notice to 
the mortgagees of the deeds, were fully presented to the 
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jury by the court; the jury passed upon them, the presid- 
ing judge approved the finding; and we do not in such 
cases interfere. 

Judgment affirmed. 


GaBoury, next friend, vs. McGovern, executor. 


[Blandford, J., being disqualified in this case, Judge Estes, of the Northeastern 
Circuit, was appointed to preside in his stead. ] 


1. A testator by the first item of this will provided for his burial. By 
the second item, he provided for the payment of his debts. By 
the third item, he provided for a home for his wife, during her 
natural life, and at her death, said property to revert to said estate, 
to be disposed of by his will as a part of the residue. By the fourth 
item, he gave an annuity of $200 to his wife out of the income of his 
estate, and declared that the provisions for his wife should' be in 
lieu of dower. By the fifth item, he gave to his mother $100. By 
the sixth, he gave to his brother, Michael, his watch and chain. 
By the seventh, he gave $50 to the Catholic church in Columbus. 
By the eighth, he gave the proceeds of a note of $270, which he held 
against his brother, Bernard, to his executor, to be expended in 
the education of the eldest son, or the eldest surviving son, the 
lawful child of his said brother, if any, and if not, then for like 
education of the eldest surviving daughter of said brother. By the 
twelfth item, he appointed his uncle, John McCarty, his executor. 
The ninth, tenth and eleventh items were as follows: 

‘‘Ttem 9.—It is my will and purpose, likewise by this, my will, to 
secure to my dear daughter, Mz.ry Ann Dolan, for the sole and sep- 
arate use, benefit, enjoyment and behoof of herself and her lawful 
issue during her life, and not in any wise to be at the control or dis- 
posal of any husband she may have, or to be at all subject or liable 
to his debts, or for his debts, contracts or liabilities, all of my other 
property, of whatever kind or nature soever. And with this view, 
I give and bequeath all the residue of my estate, real and personal, 
including six tenements and the ground on which they stand (de- 
scribing them, and also another tenement), including also all my 
other real estate not hereinbefore disposed of, and all my other 
personal property, bonds, notes, accounts, choses in action, claims 
or demands of any description whatever, I give and bequeath said 
residue to my said executor and to his successors, as my legal 
representatives, in trust nevertheless, and with the special confi- 
dence to have and to hold the same, and the proceeds of the same, 
when realized in money, to and for the sole and separate use, 
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behefit, enjoyment and behoof of my said beloved daughter and 
her lawful issue; said property and proceeds not in anywise to be 
controlled, or to be at the disposal of any husband she may have, 
or ever be or become subject to or liable for his debts, contracts 
or liabilites. I will and desire my executor, and his successors in 
said trust, to retain in his and their own hands the possession of 
said residue and its proceeds, at least until my said daughter shall 
arrive at full age, and control and manage the same, its rents, is- 
sues and profits according to their best judgment and discretion, 
for the best interest of my said daughter, and the preservation 
and enhancement of my estate; and whenever he shall deem it 
advisable for those purposes, before she arrives at age or after- 
wards, and she thereto gives her consent in writing, I hereby au- 
thorize and empower him or them, confirming said trust and con- 
fidence, to purchase other real property, or sell said residue or any 
portion thereof, and invest the proceeds thereof, as well as its 
rents, profits and issues, in other real estate, personal prop- 
erty or moneyed securities, taking titles thereto to himself, or 
themselves, as trustees aforesaid, with the like provisions for 
the sole and separate use, benefit, enjoyment and behoof of my 
said daughter and her issue, and not to be in the control or dis- 
posal of any husband she may have, or be subject to or liable for 
his debts, contracts or liabilities: It is also, further confirming 
said trust, my will and desire that, out of the income of said resi- 
due, my said executor defray the reasonable and proper charges 
and expenses for board, clothing, maintenance and education of 
my said daughter until she arrive at full age, and that said income, 
or a sufficiency thereof, shall afterwards be devoted to the sup- 
port and comfort of herself and her issue during her life, and I do 
hereby appoint my said executor her guardian, with the trusts and 
confidences hereinbefore expressed, and with the request that he 
will place her, when she shall have arrived at a suitable age, at 
some respectable Catholic seminary to be educated. 

“Ttem 10.—It is my desire that my executor will, from time to time, 
with as little delay as possible, and as they shall be realized by 
him, proceed to invest, and continue to invest, all of the cash 
means of my estate, and the income accruing therefrom for rents, 
interest, issues, profits, etc.,—all that shall not be needed to meet 
the exigencies of the bequests hereinbefore made and the current 
disbursements herein directed—in other real property, such as 
stores on Broad street, in said Columbus, yielding reasonable 
rents and profits, or in some moneyed securities bearing interest, 
taking titles thereto in trust as aforesaid, and with the like limita- 
tions for the sole, separate and independent use and enjoyment of 
my said daughter and her issue, and not to be at the disposal or 
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control of any future husband of hers, or liable for his debts, con- 

tracts or liabilities. 

‘** Item 11.—Upon the event of the death of my said daughter without 
child or children, or the issue thereof surviving her, I desire my 
said executor, or legal representatives, to sell all said residue upon 
the best terms they can reduce the same to cash means, and from 
the proceeds thereof I give and bequeath to my dearly remem- 
bered mother, Bridget Dolan, one hundred dollars ; to my brother, 
Bernard Dolan, three hundred dollars ($300) ,’’ (and to other broth- 
ers and sisters in proportions named) : 

Held, 1st, that the words, “‘ lawful issue,’’ when taken in connection 
with the explanatory superadded words used in this will, are 
words of purchase, and not of limitation. 

2. That no estate tail was created by this will. 

3. That a trust estate was vested in the executor, and hence in his 
executor, for the use, benefit and behoof of testator’s sana 
during her life. 

4. That this estate to her was subject to be opened upon the birth 
of a child to her, to let in such child for a use, enjoyment, main- 
tenance and support with its mother, during her life. 

5. That upon the death of the mother without a child, or the issue 
thereof, living at her death, the whole estate would have gone over 
to testator’s mother, brothers and sisters. . 

6 That having left a child living at her death, the limitation over 

was defeated, and the absolute, fee simple estate vested in the 

child, 

That the trust in the executor of testator’s executor became ex- 

ecuted upon the death of testator’s daughter leaving a living child. 

8. That the son of testator’s daughter takes the whole estate, not by 

inheritance from his mother, but by purchase, under the will of 

his grandfather, and aright of action having accrued to him at 
the death of his mother, he is entitled to the relief he seeks. 


Deceinber 19, 1884. 


Wills. Estates. Heirs. Wordsand Phrases. Rulein 
Shelly’s Case. Before Judge WituIs. Muscogee Superior 
Court. May Term, 1884. 






























s 





















Reported in the decision. 
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Peasopy & Brannon, for defendant. 
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Estzs, Judge. 


John McCarty Gaboury, an infant, under twenty-one 
years of age, by his next friend and father, Joseph A. 
Gaboury, filed his bill in equity in the superior court of 
the county of Muscogee, and returnable to the June term 
thereof, 1884, alleging therein that Hugh Dolan, of said 
county, died testate in 1857, leaving surviving him his wife, 
Catherine Dolan, and his infant daughter, Mary Ann Do- 
lan, his only heirs at law. Thereafter, in the same year, 
his widow, Catherine Dolan, also died. 

In 1876, Mary Ann Dolan became of age, and on the 
27th day of December, 1876, intermarried with Joseph A. 
Gaboury, and in June, 1880, gave birth to John McCarty 
Gaboury, the complainant. Afterwards, to-wit, in 1883, 
the said Mary Ann died, leaving complainant her only 
child. 

Hugh Dolan’s will was duly probated in said county in 
1857, and John McCarty qualified as executor, and took 
possession of the estate, consisting of real and personal 
property of the value of $50,000. 

By the will, the residue, after paying certain special leg- 
acies, was to be held by the said McCarty for the benefit 
and support of the said Mary Ann and her child, or chil- 
dren, during her life. 

The residue so held amounted to $50,000, and the exec- 
utor assented to the legacy; and upon the decease of Mary 
Ann Gaboury, complainant became entitled to ask and 
receive of the executor the whole of said residuum. 

In November, 1882, John McCarty died testate, and 
William McGovern qualified as executor in December, 
1882, in said county, and took possession of his estate, 
to be duly administered, whereby said McGovern became 
liable to account, as executor of McCarty, to complainant, 
touching the management’of the estate of Hugh Dolan, 
and to pay complainant the residuum, for which said Mc- 
Carty became chargeable. 





SEPTEMBER TERM, 1884. 137 
Gaboury, next friend, vs. McGovern, executor. 


The bill prays for an account and settlement, and for 
general relief. 

The writ of subpoena was issued and service perfected. 
At the May term, 1884 (being the appearance term), de- 
fendant, through his solicitors, Peabody & Brannon, de. 
murred to the bill for the want of equity. 

On June 27th, 1884, during said term, the court sus- 
tained the demurrer and dismissed the bill, to which ruling 
of the court the complainant excepted, and assigned the 
same for error. 

The testator, Hugh Dolan, by the first item of his will, 
provided for his burial. By the second item, he provided 
for the payment of his debts. By the third item, he pro- 
vided for a home for his wife during her natural life, and 
at her death, said property to revert to his estate, to be dis- 
posed of by his will as part of the residue. By the fourth 
item, he gave an annuity of $200 to his wife out of the in- 
come of his estate, and declared that the provisions for his 
wife should be in lieu of dower. By the fifth item he gave 
to his mother $100. By the sixth, he gave to his brother, 
Michael, his watch and chain. By the seventh, he gave 
$50 to the Catholic church in Columbus. By the eighth, 
he gave the proceeds of a note of $270, which he held 
against his brother, Bernard, to his executor, to be ex- 
pended in the education of the eldest son, or the eldest 
surviving son, the lawful child of his said brother, if 
any, and if not, then for like education of the eldest sur- 
viving daughter of said brother. By the twelfth item, he 
appointed his uncle, John McCarty, his executor. 

I have thus called attention to these several items of 
his will in order that the purpose and scheme of testator 
may be judged of in the construction which we are called 
upon to give to the ninth, tenth and eleventh items of the 
will, and which items complete are as follows: 

“Item 9.—It is my will and purpose, likewise by this my will, to 
secure to my dear daughter, Mary Ann Dolan, for the sole and sepa- 
rate use, benefit, enjoyment and behoof of herself and her lawful 
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issue during her life, and not in anywise to be at the control or dis- 
posal of any husband she may have, or to be at all subject or liable 
to his debts, or for his debts, contracts or liabilities, all of my other 
property, of whatever kind or nature soever. And with this view, I 
give and bequeath all the residue of my estate, real and personal, 
including six tenements and the ground on which they stand, situ- 
ated on lot number 71, in said Columbus, and fronting on Crawford 
and Front streets; also the tenement on the north side of Bridge or 
Dillingham street, at the corner of said street with said Front street 
(said tenement being on the west side of said Front street, the same 
being the northwest corner of said crossing), including also all my 
other real estate not hereinbefore disposed of, and all my other per- 
sonal property, bonds, notes, accounts, choses in action, claims or 
demands of any description whatever, I give and bequeath said res- 
idue to my said executor and to his successors, as my legal represen- 
tatives in trust nevertheless, and with the special confidence to have 
and hold the same, and the proceeds of the same, when realized in 
money, to and for the sole and separate use, benefit, enjoyment and 
behoof of my said beloved daughter and her lawful issue; said prop- 
erty and proceeds not in anywise to be controlled, or to be at the 
disposal of any husband she may have, or ever be or become subject 
to or liable for his debts, contracts or liabilities. I will and desire 
my executor and his successors in said trust to retain in his and their 
own hands the possession of said residue and its proceeds at least 
until my said daughter shall arrive at full age, and control and man- 
age the same, its rents, issues and profits, according to their best 
judgment and discretion, for the best interest of my said daughter, 
and the preservation and enhancement of my estate; and whenever 
he shall deem it advisable for those purposes, before she arrives at 
age or afterwards, and she thereto gives her consent in writing, I 
hereby authorize and empower him or them, confirming said trust and 
confidence, to purchase other real property, or sell said residue or any 
portion thereof and invest the proceeds thereof, as well as its rents, 
profits and issues, in other real estate, personal property or moneyed 
securities, taking titles thereto to himself or themselves as trustees 
aforesaid, with the like provisions for the sole and separate use, ben- 
efit, enjoyment and behoof of my said daughter and her issue, and 
not to be in the control or disposal of any husband she may have, or 
be subject to or liable for his debts, contracts or liabilities. It.s 
also, further confirming said trust, my will and desire, that out of the 
income of said residue my said executor defray the reasonable and 
proper charges ani expenses for board, clothing, maintenance and 
education of my said daughter until she arrive at full age, and that 
said income, or a sufficiency thereof, shall afterwards be devoted to 
the support and comfort of herself and her issue during her life, and 
I do hereby appoint my said executor her guardian, with the trusts 
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and confidences hereinbefore expressed, and with the request that 
he will place her, when she shall have arrived at a suitable age, at some 
respectable Catholic seminary to be educated. 

‘Item 10.—It,is my desire that my executor will, from time to time, 
with as little delay as possible, and as they shall be realized by him, 
proceed to invest, and continue to invest, allof the cash means of my 
estate and the income accruing therefrom for rents, interest, issues, 
profits, etc.—all that shall not be needed to meet the exigencies of 
the bequests hereinbefore made and the current disbursements 
herein directed—in other real property, such as stores on Broad street, 
in said Columbus, yielding reasonable rents and profits, or in some 
moneyed securities bearing interest, taking titles thereto in trust as 
aforesaid, and with the like limitations, for the sole, separate and 
independent use and enjoyment of my said daughter and her issue, 
and not to be at the disposal or control of any future husband of hers, 
or liable for his debts, contracts or liabilities. 

‘‘Item 11.—Upon the event of the death of my said daughter without 
child or children, or the issue thereof surviving her, I desire my said 
executor, or legal representatives, to sell all of said residue upon the 
best terms they can reduce the'same to cash means, and from the 
proceeds thereof I give and. bequeath to my dearly remembered 
mother, Bridget Dolan, one hundred dollars; to my brother, Bernard 
Dolan, three hundred dollars ($300); to my sister, Catherine Deig- 
nan, wife of said William Deignan, one hundred dollars ($100); to 
my sister, Anne, now in Ireland, one hundred dollars ($100)); and of 
the remainder, I give and bequeath two-thirds thereof to my said 
brother, Michael Dolan, and the other one-third I give and bequeath 
to my sister, Mary Grunan, and my sister, Bridget Flynn, both now 
in Ireland, to be shared equally between them.”’ 


To determine whether the decision of the court below 
was right or wrong, it is necessary for us to construe the 
will of Hugh Dolan as above quoted. 

The first and cardinal rule for the construction of wills, 
and one which should never be lost sight of, is embodied 
in our Code in the following words: . 

“In the construction of all legacies, the court will seek 
diligently for the intention of the testator, and give effect 
to the same, as far as it may be consistent with the rules 
of law, etc. Oode, §2456. 

The intention is to be ascertained primarily from the 
willitself. That is generally the highest and best evidence 
of it. In most cases, it isthe only evidence. The testator 





140 SUPREME COURT OF GEORGIA. 


Gaboury, next friend, vs. McGovern, executor. 


having written his will, the writing is the exponent of his 
intentions, and if that is clear, if in the will itself, there 
is no ambiguity, it is solemnly obligatory upon the court, 
and it can resort nowhere else. 8 Ga., 37. 

To arrive at this intention, we are to look to the whole 
wil], and construe each part in the light of every other 
part. Looking then to the entire instrument before us, » 
what was the intention of Hugh Dolan, as to the disposi- 
tion of his property, as expressed in the three items above 
quoted ¢ 

Who are the objects of his bounty? He had, at the time 
of making his will, a wife, a child, a mother, brothers and 
sisters. All these are named in his will,and upon all of 
them he bestows some part of his goods. There is nothing 
whatever in any part of his will to indicate any intention 
of disposing of his property in any unnatural or unusual 
way, but the whole scheme of the will, when considered 
altogether, shows a most reasonable, prudent, cautious and 
natural disposition of his estate. 

His first care, after his burial and the payment of his 
debts, is a provision for his wife. Then, after some small 
bequests to his mother and his ‘brothers, he comes to pro- 
vide for his only child, then a little girl about two years 
old. 

For her he provides a trustee and guardian in the per- 
son of his chosen executor, his uncle, John McCarty. To 
this trustee he bequeaths the residue of his estate, after 
the special legacies named in the foregoing items of his 
will ; and as his wife died in the same year in which he 
died, this residue became at once his whole estate. 

The provision for his child is preceded by this remarka- 
ble statement, clearly expressive of his intention as to her 
interest in his estate : 


Item 9.—‘‘It is my will and purpose likewise, by this my will, to 
secure to my dear daughter, Mary Ann Dolan, for the sole and sepa- 
rate use, benefit, enjoyment and behoof of herself and her lawful 
issue, during her life, and not in anywise to be at the control or dis- 
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posal of any husband she may have, or to be at all subject or liable 
to his debts, or for his debts, contracts or liabilities, all of my other 
property of whatever kind or nature soever.’’ 







By a slight transposition of the clauses of this sentence, 
as we are expressly authorized to do by section 2456 of 
the Code, the meaning becomes, if possible, more obvious. 
It will then read: 


‘Tt is my will and purpose likewise, by this my will, to secure to 
my dear daughter, Mary Ann Dolan, all my other property of what- 

* ever kind or nature soever, for the sole and separate use of herself 
and her lawful issue, during her life, and not in any wise to be at the 
control or disposal of any husband she may have, or to be at all sub- 
Ject or liable to his debts, or for his debts, contracts or liabilities.’’ 















Thus he expresses what his purpose, his will, his inten- 

tion is, namely, to secure to his daughter his whole estate 
‘for the use, benefit and behoof of herself and her lawful 

issue during her life. 

To effectuate this purpose, and with this view, he gave it 
to his executor in trust, to be held, controlled and managed 
for the best interest of his daughter, and the preservation 
and enhancement of his estate. His trustee was clothed 
with specific, plenary powers over both the corpus and 
the issues or profits of his estate, and the trust was to con- 
tinue until the death of his said daughter. 

Then come in the provisions of the 11th item of his 
will, which provides that, 













“‘ Upon the event of the death of my said daughter, without child, 
or children, or issue thereof, surviving her, I desire my said execu- 
tor, or legal representatives, to sell all of said residue upon the best 
terms they can reduce the same to cash means,”’ etc. 






And to pay over his whole estate to his mother, his 
brothers and his sisters. 

Now, since the contingency did not arise which, by the 
terms of the will, was to vest the estate in the mother, the 
brother and sisters of testator, according to the provisions 
of item eleventh, we are to determine what the testator 
intended should become of his estate upon the death of 
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his daughter, Mary Ann Dolan, she leaving at her death 
a living child, John McCarty Gaboury, the complainant. 
What estate vested in Mary Ann Dolan at the death of 
the testator ? 
‘ To answer this question necessarily involves an inves- 
tigation of the legal principles deducible from that long 
line of adjudication concerning estates tail, remainders, 
reversions, and other kindred topics, which at once con- 
stitute the most abstruse and difficult part of all judicial 
investigations. We cordially adopt the utterance of the 
illustrious Judge Luntpkin when entering upon a similar 
investigation: ‘“ We lack the necessary time, had we the 
inclination and ability, to be raking in the ashes of anti- 
quated cases” (whose name is legion) on this abstruso 
point of black letter lore. 

In the investigation of this case, however, we have care- 
fully studied, not only every case cited on the elaborate 
briefs of the distinguished counsel for both parfies, but we 
have looked into all others from which we hoped to obtain 
the least light and assistance. 

In the case of Benton vs. Patterson, 8 Ga., 146, the 
court, Lumpkin, J., delivering the opinion, use this lan- 
guage: * Four tests have been applied by the courts for 
the purpose of ascertaining the nature of the estate in- 
tended to be created, and, notwithstanding the words of 
the instrument would per se be construed into a limita- 
tion, yet they will be held to be words of purchase, either 
where no estate of freehold is given to the ancestor, or 
where no eState of inheritance is given to the heir, or 
where a new inheritance is grafted on the words of entail, 
or lastly, where explanatory words are superadded.” And 
in Burton vs. Black, 30 Ga., 638, the court say, “The ques- 
tion, whether or not an estate tail is created, is always 
resolvable into two others, of which one is, what persons 
are intended to take the property? And the other is, 
do these persons constitute a class, having succession from 
generation to generation, down to the end of the blood?” 
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Now, applying these rules to the case before us, was an 
estate tail intended to be created? What persons are in- 
tended to take the property ? 

He gives it to his executor in trust, for the use, enjoy- 
ment, benefit and behoof of Mary Ann Dolan and her - 
lawful issue. These words alone would doubtless create 
an estate tail, and by the act of 1821. a fee simple estate 
in Mary Ann Dolan. 

But let us apply the rule as to depenndieid words, re- 
membering that the rule in Shelly’s case was made to 
effectuate the intention of testators, not to disappoint them, 
and that our own act of 1854 was in force at the time of 
making this will. 

First, then, the will expressly provides that the estate 
given to his daughter and her lawful issue is to be for her 
life. 

Secondly, upon her dying without child or children, or 
the issue thereof surviving her, the estate was to go over 
to his mother, brothers and sisters. 

Do not these words more than clearly indicate that, by 
the words lawful issue, the testator meant such child or 
children of his daughter as she might have living at her 
death, and not an indefinite line of descendants ? 

Thirdly, the limitation over is to persons whom the tes- 
tator could not have expected to be in life at a very remote 
period, since they were his mother, his brothers and his 
sisters, 

And lastly, on this point, as observed by Judge Lump- 
kin in Benton vs. Patterson, from which we before quoted, 
« It can hardly be believed that the act to be performed 
here by the trustee, namely, the sale and distribution of 
the property to his relatives in Ireland, should his daughter 
die withont child or children, or the issue thereof surviv- 
ing her, could mean, in the mind of testator, whenever her 
descendants should become extinct, sooner or later, and 
without reference to any particular time or any particular 
event.” 
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In Taylor vs. Taylor, 63 Penn. St., 481, and 3 American 
Reports, 565, Sharswood, J., delivering the opinion, uses the 
following language: “ The word ‘issue’ in a will means 
prima facie the same thing as ‘heirs of the body,’ and in 
general, is to be construed as a word of limitation, but this 
construction will give way if there be on the face of the in- 
strument sufficient to show that the words were intended 
to have a less extended meaning, and to be applied to chil- 
dren, or to descendants of a particular class, or at a partic- 
ular time.” Again, in the same decision, “ It is a position 
not open to dispute that, if it appears, either by expression 
or by clear implication, that, by the word ‘issue,’ the tes- 
tator meant‘ children,’ or issue living at a particular period, 
as at the death of the first taker, and not the whole line of 
succession, which would be included under the term, ‘ heirs 
of the body,’ it must necessarily be construed to be a word 
of purchase, and the rule in Shelly’s case can have no ap- 
plication.” Again,in the same decision, “Where a limita- 
tion over to take effect, not on an indefinite failure of issue 
of the prior taker, but on a failure of children only, or on 
a failure of issue within a given time, then the limitation 
over will not raise an estate tail by implication in the first 
taker, but he will have a life estate, with a contingent re- 
mainder over, or a life estate, with a limitation over of a 
springing trust, or a fee with a conditional limitation over, 
as the case may be,” and citing Smith on Executory In- 
terest, 301. 

And lastly, from this most able and pointed decision ; 
“ Where a limitation is toa parent for life, and to his chil- 
dren by way of remainder, there seems to be no ground, 
whether there are children or not, for holding the parent 
to be a tenant in tail,” and citing 2 Powell on Devises, 
and the distinguished judge adds, “ It was accordingly so 
held by this court in Cote vs. Bonnharst, 5 Wright, 243; 
Lantz vs. Trusler, Jb., 482; Haldeman vs. Haldeman, 
4 [b., 29.” 

This precise doctrine, in reference to superadded words, 





SEPTEMBER TERM, 1884. 145. 


Gaboury, next friend, vs. McGovern, executor. 


is again reiterated by Judge Sharswood, in Hill ws. Hill, 
74 Penn. St., 173; American Reports, Vol. xv., 545. This 
whole doctrine of the effect of a limitation over upon the 
ancestors dying without issue, is fully discussed by Chan- 
cellor Kent in his Commentaries, and the same conclusions 
as hereinbefore stated are arrived at. See 4 Kent (ninth 
edition), page 306 to 311, inclusive, and cases therein cited. 

But our own Supreme Court have time and again enun- 
ciated the same doctrine. 4 Ga., 52; 12 Jd.,357; 30 Zd., 
224; 7 ld., 76; 62 7d., 142. 

But it is insisted that in this case the testator made no 
express disposition of his estate, except in the event his 
daughter should die without leaving issue, which it is con- 
ceded she did not do; and further that no child or issue was 
fn esse, and that therefore by the will a fee simple estate 
was conveyed to the daughter, and 68 Ga., 37, and 69 Jd., 
485 and 617, and Code, §2250, are cited as supporting this 
proposition. It is a sufficient reply that in both the cases 
cited in the 69 Ga., there were no superadded words to 
show that the maker of the instrument intended that the - 
words used should be construed to be words of purchase 
and not of limitation, and in the case of Gibson vs. Hard- 
away, 68 Ga., 370, the testator did not make the bequest 
expressly for or during the life of his daughters, but con- 
veyed the estate absolutely to them, subject to be divested, . 
in case they died without child or children. 

Furthermore, it will be noted that Judge Pottle, who - 
decided this case in the court below, and whose opinion is . 
adopted by the Supreme Court, expresses some doubt as . 
to whether or not in that case the property devised would . 
in law pass under the residuary clause. And Jackson, O. 
J., delivering the opinion, says: “The entire scheme seems - 
clear to keep the property in the blood of the testator just 
as long as the law will permit, but no longer.” 

But as illustrating this point, we will quote again from. 
Burton vs. Black, 30 Ga., 638, the words of Judge Steph- - 
ens, which seem conclusive of this question : 

v 47-10 
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“The cases which have caused such difficulty and con- 

flict of decisions are those where the persons intended to 
take the property are to be ascertained, not by designation 
in the conveyance, but by inference. This inference is 
generally associated with a limitation over, the inference 
itself being that those are intended to take the property 
who are designated to prevent its going over. The infer- 
ence is a sound one only when carefully applied and put 
under certain restrictions. There should be great care in 
adhering strictly to the description of the persons who 
are to prevent the property from going over; for whatever 
persons these may be, the only just inference is that those 
same persons, by the same description, are intended to 
take. If property is given to A for life, and if he shall 
die without issue, then over to B, the issue of A are the 
persons whose existence is to prevent the property from 
going over to B; and the just inference is that the ‘issue,’ 
without further description, are intended to take. This, 
then, is equivalent to a gift to A for life, remainder to his 
issue if any, and if none, then over to B. 
But if property is given to A for life, and if he shall die 
without issue living at his death, then over to B; the issue 
of A living at his death are the persons who are to pre- 
vent the property from going over, and the just inference 
is, that only such issue are intended to take it as shall be 
living at A’s death.” 

Now, applying this test to the case before us, it is obvi- 
ous from the words of the will that the testator intended 
to convey his estate, except what he had before disposed 
of, to his executor in trust for his daughter, Mary Ann 


Dolan, during her life; that if she should have a child or 
children, such child or children should be entitled to a sup- 


port and maintenance out of said estate so long as their 
mother lived, and if they or any of them outlived her, 
such survivor should take the whole estate in fee, but if 
she, Mary Ann Dolan, should have no child er children, or 
if having borne such child or children, they should die be- 
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fore their mother, that is to say, if Mary Ann Dolan should 
die without a child or children or the issue of children 
surviving her, then that his estate should go to his relatives 
in Ireland. This intention is the more obvious from the fact 
that the will shows that the testator knew what an estate 
for life was; he had created one in his wife. 

He knew what a reversion was; he had provided that, 
upon the death of his wife, the bequests to her should re- 
vert to his estate, and become a part of the residue thereof. 
He evidently intended not to die intestate as to any part 
of his property, for he hedged it all, with its rents, issues 
and profits, by the most carefully guarded expressions. 
He shows his idea of what should become of property in 
case the first taker should die by his bequest of the pro- 
ceeds of his brother’s note, namely, “to the education of 
his eldest son, or eldest surviving son, the lawful child of 
my said brother, if he should have any, and if not, then 
for the like education of the eldest surviving daughter of 
said Bernard.” 

Could anything be more patent than that testator in- 
tended his property to be kept in the hands of his own 
blood, just so long as the law would permit, but no longer? 
Is it not equally evident that he intended that the time 
fixed for his whole estate to vest in those whom he in- 
tended should take it, was the death of his daughter? Be- 
cause he not only expressly declares, but he expected his 
mother, brothers and sisters to be in life at the time, and 
he had imposed a trust upon his executor which he in- 
tended that executor to execute. How is it possible to 
conclude that an indefinite failure of issue could have been 
contemplated by the testator, or that a remote period 
should have been fixed for the final vesting of his estate? 

1. Therefore we conclude that the words, “lawful issue,” 
when taken in connection with the explanatory superadded 
words used by Hugh Dolan in his will, are words of pur- 
chase and not of limitation. 

2. That no estate tail was created by his will. 
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3. That a trust estate was vested in John McCarty, ex- 
ecutor, and hence in defendant, for the use, benefit and 
behoof of Mary Ann Dolan during her life. 

4. That this estate to her was subject to be opened upon 
the birth of a child to her, to let in such child, for a use, 
enjoyment, maintenance and support with its mother 
during her life. 

5. That upon the death of the mother without a child, 
or the issue thereof, living at her death, the whole estate 
would have gone over to testator’s mother, brothers and 
sisters. 

6. That having left a child living at her death, the lim- 
itation over was defeated, and the absolute fee simple 
estate vested in the child. 

7. That the trust in the defendant, William McGovern, 
became executed upon the death of Mary Ann Gaboury, 
she having left a living child. 

8. That complainant takes the whole estate, not by in- 
heritance from his mother, but by purchase, under the 
will of his grandfather, and a right of action having ac- 
crued to him, at the death of his mother, he is entitled to 
the relief he seeks. There is equity in the bill, and the 
judgment dismissing it on demurrer for want of equity 
was error. 

Judgment reversed. 


’ 


Woopwarp vs. W. M. & R. J. Lowry. 


Where a promissory note, payable to order, contained a provision that 
‘*each of us, whether principal, security, guarantor or endorser, 
or other party hereto, hereby severally waives and renounces, each 
for himself and family, any and all homestead or exemption, . . . 
and each further waives demand, protest and notice of demand, 
protest and non-payment,’’ and where the payee endorsed such 
note to give negotiability to the paper, he thereby became bound 
by all the terms and stipulations set forth in the contract, includ- 
ing waiver of demand and protest. 


January 21, 1885. 





SEPTEMBER TERM, 1884. 149 


Woodward vs. W. M. & R. J. Lowry. 


Promissory Notes. Endorsement. Principal and Surety. 
Protest. Waiver. Contracts. Before Judge Hammonp. 
Fulton Superior Court. March Term, 1884. 


The question in this case was whether one who endorsed 
notes of the following form thereby waived notice of de- 
mand and protest : 

** $80.00. ATLANTA, Ga., June Ist, 1883. 


“Thirty days after date, I promise to pay to the order of A. P. 
Woodward, eighty dollars at the banking house of W. M. & R. J. 
Lowry, for value received, with interest, after maturity until paid, at 
eight per cent per annum, with all costs of collection, including ten 
per cent as attorney’s fees. Each of us, whether principal, security, 
guarantor, endorser or other party hereto, hereby severally waives 
and renounces, each for himself and family, any and all homestead 
and exemption rights, and any and all exemption of daily, weekly, 
monthly or yearly wages or salary of each of us, from the process of 
garnishment, either of us, or the family of either of us, may have un- 
der or by virtue of the constitution or laws of Georgia, any other 
state, or the United States, as against this debt or any renewal thereof ; 
and each further waives demand, protest or notice of demand, protest 
and non-payment. Given under the hand and seal of each party. 

(Signed) W. H. Howe tt (L. S.)”’ 

(Endorsed). A. P. Woopwarp.’’ 


The court below held that demand and protest was 
waived, and this was assigned as error. 


Ricuarp Li. CLark; Frank Gorpoy, for plaintiff in error. 
R. P. Tripre & Son, for defendants. 


BLANDFORD, Justice. 


W. H. Howell made a note or contract in writing 
wherein he promised, thirty days after date, to pay to the 
order of A. P. Woodward, eighty dollars,at the banking 
house of W. M. & R. J. Lowry, Atlanta, Ga., for value re- 
ceived, with interest, after maturity, at eight per cent per 
annum, with all costs of collection, including ten per cent 
attorney’s fees, and “each of us, whether principal, secu- 
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rity, guarantor, endorser or other party hereto, waives and 
renounces, each for himself and family, homestead ex- 
emption, . . . and each further waives demand, 
protest and notice of demand, protest and non-payment.” 
This paper was dated June 1, 1883. Woodward en- 
dorsed this paper by writing his name across the back, 
without more, and the same was discounted at the bank 
of defendants in error by them. Action was brought 
by them against Howell, as maker, and Woodward, as 
endorser, in a justice’s court. Woodward insisted that, as 
defendants in error had not given him notice of demand 
and protest, he was discharged. The court below held 
otherwise, and this ruling is assigned here as error. 

It has long ago been held that an endorser before matu- 
rjty of a note may waive notice of protest for non-payment. 
9 Ga., 303. And the question here is as to whether the 
payee of such a paper as has been set out, who has endorsed 
the same, is to be held to have waived notice of protest of 
the same. We are of the opinion that the endorser, who 
is the payee, and whose endorsement is essential to give 
negotiability to the paper, does, by virtue of such endorse- 
ment, become bound by all the terms and stipulations 
mentioned and set forth in the contract endorsed by him; 
that waiver of demand and prctest, by the terms of this 
note, is waiver of demand and protest by such endorser ; 
that he makes this waiver by the maker or drawer of this 
note his own waiver by his act of endorsement; it is his 
contract with the endorsee. Dan. on Neg. Instruments, 
Vol. II., $1092; Code of Ga., §2780; 8 Bush. (Ky.), 43; 29 
Ga., 750; 7 Id., 494; 27 Zd., 168, cited by defendants in 
error. 

2 Kelly, 158; 38 Ga., 300; 32 7d., 28; 44 Jd., 603, 63 ; 
61 /d., 595; 59 Jd., 776, 825; 55 Jd., 618; 19 Pick., 373; 
2 Burrill L. D.; Story on Prom. Notes and Bills, cited by 
plaintiff in error. 

Judgment affirmed. 
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KICKLIGHTER vs. RosentHAL & Fox. 





A deed of record described the lot conveyed as follows: ‘‘ Situated 
on the corner of Pine and Peachtree streets, commencing on Pine 
and running north ninety-three feet on Peachtree street ; thence 
west two hundred feet to a ten-foot alley; thence south ninety- 
three feet to Pine street; thence along the north of Pine street to 
the beginning, containing one-half acre.’”? On a billto prevent the 
closing, by subsequent purchasers of adjoining lands, of a portion 
of the alley claimed to lie beyond the lot of complainant, the evi- 
dence was conflicting as to whether or not complainant bought the 
lot with reference to a map on which the alley was marked as run- 
ning through from Pine street to a certain averue seventy feet in 
width: 

Held, that the deed of complainant did not give notice of any right 

to an easement in an alley.through the entire tract, but only to the 

use of an alley running along her lot from Pine street north, the 
width of her lot. Nor was there any other evidence of notice, and 
the injunction was properly refused. 


















January 21, 1885. 









Streets and Alleys. Notice. Title. Easements. In- 
junction. Before Judge Hammonp. Fulton County. At 
Chambers. June 28, 1884, 









Reported in the decision. 






CaANDLER, THomMson & CaNDLER, for plaintiff in error. 





Horxins & Genny, for defendants. 









BLANDFORD, Justice. 


The plaintiff filed her bill against defendants. pi. ving 
an injunction, and the following facts appeared: «. W. 
Hunnicutt was the owner of a certain tract of land in 
Atlanta; he caused a survey and map of the same to be 
made, and placed the same in the hands of Geo. W. Adair, 
a real estate agent, to be sold at public outcry; by the 
map, the tract was cut up into several lots, and a ten-foot 
alley was left through the entire tract from Pine street to 
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a certain avenue seventy feet wide. The property was 
offered for sale, but not selling for enough, the same 
was withdrawn. Afterwards Hunnicutt sold a certain 
lot, number one, to Mr. Kicklighter, and a deed was 
made by Hunnicutt to Mrs. Kicklighter to this lot. and 
the deed described the lot as situated on the corner of Pine 
and Peachtree streets, commencing on Pine and running 
north ninety-three feet on Peachtree street; thence west 
two hundred feet to a ten-foot alley; thence south ninety- 
three feet to Pine street; thence along the north of Pine 
street to the beginning, containing one-half acre. The 
evidence of the plaintiff tends to show that she purchased 
this property with reference to the map before alluded to, 
while the evidence of defendants is to the contrary.* The 
plaintiff's deed was recorded. 

Defendants answered the bill, and denied that they had 
any notice of any claim of plaintiff to an easement or 
right to an alley-way through the entire tract, but only to 
the use of the alley running along her lot from Pine street 
north the distance or width of her lot; that they purchased 
the balance of said tract after Mrs. Kicklighter’s purchase 
without any notice of her claim other than that stated in 
her deed from Hunnicutt, nor does the record show any 
other notice to defendants than what is contained in Mrs. 
Kicklighter’s deed. 

We cannot say, from the facts set forth in this record, that 
defendants had notice of plaintiff’s claim to use an alley- 
way through the entire tract, nor are there sufficient facts 
shown to be within the knowledge of defendants to charge 
them with notice of such claim of plaintiff, even if such 
claim did exist. 

What notice did the defendants have? They knew from 
her deed from Hunnicutt that she was entitled to use an 
alley-way ten feet wide across the back of plaintiff’s lot. 


*The object of the bill was to enjoin the obstruction of the alley by buildings, 
which defendants were preparing to erect, at a point beyond the line of complain- 
ant’s lot. 
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They also knew this to be so from their own deed from 
Hunnicutt to the tract which they purchased from him, 
but there is no fact or proof to show that they had any 
knowledge of plaintiffs claim to the use of an alley-way 
through the entire tract from Pine street to the seventy 
feet avenue, and nothing to. put them on notice or inquiry 
before their purchase from Hunnicutt. 61 Ga., 287. Un- 
der these circumstances, the defendants’ claim is good, and 
the plaintiff can only claim what is covered by her deed. 
The court having refused the injunction, which is in ac- 
cordance with these views, this decree is affirmed. 
*udgment affirmed. 


RATTEREE, administrator, vs. CoNLEy. 


Where a defendant in an ejectment suit, brought by an administrator, 
held under certain grantees, who had a deed from the son of the 
plaintiff’s intestate, on which was indorsed a confirmation by the 
intestate, it was not admissible to show thet, when the decedent 
signed the ratification, it was done in consideration that the 
grantees, who were attorneys at law, would secure the acquittal of 
decedent’s son, who was under indictment for murder; that he 
was found guilty; that in the office of one of the grantees, the 
father-in-law of the decedent induced her to sign the paper, telling 
her that it was no deed ; that signing it amounted to nothing; and 
that if her son was cleared, she could let it stand; andif not, it 
was void; it not appearing that the grantee heard what passed or 
that the present defendant had any knowledge that any fraud was 
committed on the decedent, if such was the fact. 

(a.) The fact that a son of the decedent stated to the present defend- 
ant’s agent that the grantees from his mother had no title to the 
land, without stating the facts which made their title void, is not 
notice of those facts, if they existed. . 


January 21, 1885. 


Evidence. Title. Notice. Fraud. Before Judge 
Hammonp. Fulton Superior Court. March Term, 1884. 


Alexander Ratteree, as administrator of Julia Ann Rat- 
teree, deceased, obtained an order allowing him to sell 
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certain real estate, at the April term, 1882, of the court of 
ordinary of Fulton county, and proceeded to advertise 
thereunder. A claim was interposed to certain property 
so advertised by Morris J. Conley. The claimant insisted 
that, on the 17th of January, 1879, A. J. Ratteree, a son 
of the decedent, made to Johnson, McCamy & Glenn a 
deed to the land in dispute for professional services ren- 
dered by them ; that they having learned that his mother, 
the decedent, owned or claimed the property, the following 
endorsement was entered on the back of the deed: 

“T hereby ratify the making of the within deed for the purposes 
therein contained, the same as if I myself had signedit. This April 
14, 1879. 

(Signed) JuuiA A. RATTEREE.”’ 

“Test: A. RATTEREE.”’ 


That Johnson, McCamy & Glenn sold the property on 
July 4, 1881, to the claimant and gave him a bond for 
title thereto, half the purchase money being paid cash and 
notes taken for the balance due at twelve months from 
date ; that claimant paid the purchase money in full; that 
he had no notice of any defect in his title, and that, on 
July 6, 1882, he took a deed from his vendors; also that: 
Alexander Ratteree, the father-in-law and administrator 
of decedent, held possession for some time as agent for 
Johnson, McCamy & Glenn, and subsequently claimed to 
have turned over the property from himself, as agent, to 
himself as administrator. 

The administrator claimed that the title was in the de- 
cedent; that she was in possession up to the time of her 
death, and her administrator had since been in possession ; 
that the claimant negotiated for the property through his 
brother, as agent, the claimant being a minor at the time 
of the purchase; that notice was given to this agent that 
the title was not good. It was also sought to attack the 
conveyance to Johnson, McCamy & Glenn. 

On the subject of notice, James Ratteree, a witness 
for the administrator, testified as follows: “He (John 
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L. Conley, the brother of claimant) told me that he was 
going to buy it (the land), and i remarked to him that 
those men (Johnson, McCamy & Glenn) did not have any 
deed and he’d better not do it; and he said the deeds 
were as good as he wanted.” 

The jury found the property not subject to sale. The 
administrator moved for a new trial, on’the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court rejected the evidence of Alex- 
ander Ratteree substantially as follows, and of James 
Ratteree to the same purport: 

“¢ Alexander Ratteree and his daughter, Julia A. Ratte- 
ree, went to Dalton in April, 1879, to attend the trial of 
Alex. J. Ratteree, son of Julia A. Ratteree. Just before 
the trial, witness, Julia A. Ratteree, James Ratteree and 
J. A. W. Johnson, a member of the firm of Johnson, 
McCamy & Glenn, attorneys, went into the office of said 
Johnson. Johnson said that A. J. Ratteree had made a deed 
to them to the land as a fee for defending him, but they 
had learned that the title was in Julia A., and wanted her 
to make them a deed to it. She refused to do so, saying 
that she had promised General Gartrell $500.00 to defend 
him, and could not pay any more. Johnson then said 
that they had promised to clear Alex. and to give them 
one year to redeem the land. She again refused to make 
the deed, doing so three times. Witness then told John- 
son to write on the back of the deed from Alex. J. Ratte- 
ree, ‘I hereby ratify the making of the within deed, as 
though my own act, for the purposes therein named.’ He 
did so, and witness said to his daughter, Julia Ann, ‘ Sign 
that, and if they clear Alex., say nothing about it, but if 
they don’t clear him, it don’t amount to anything’. She 
then signed the writing.” 

The motion was overruled, and the administrator ex- 
cepted. 
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Mutteper & Suita, for plaintiff in error. 
T. P. WEsTMoRELAND, for defendant. 


BLANDFORD, Justice. 


The plaintiff in error,as the administrator of Julia 
Ratteree, deceased, offered a certain tract of land for sale 
as the property of deceased. This land was claimed by 
Conley. On the trial of the case, it was shown that the 
land originally belonged to Julia Ratteree, and that one 
Alexander Ratteree, the son of deceased, conveyed this 
land by deed to Johnson, McCamy & Glenn, and that Mrs. 
Julia Ratteree endorsed on this deed her ratification of 
the same. It was also shown that Johnson, McCamy & 
Glenn sold the land to Conley, the defendant in error, and 
made to him their bond for titles, and that he paid the 
entire purchase money to them. The plaintiff in error 
proposed to prove that, when Mrs. Julia Ratteree signed 
the ratification of the deed from Alex. Ratteree to John- 
son, McCamy & Glenn, this was done in consideration 
that they, as attorneys at law, would clear Alexander 
Ratteree, who was under indictment for murder; that he 
was found guilty; that in Johnson’s office, when he was 
in there, the witness induced Mrs. Ratteree to sign the 
paper and endorsement aforesaid by telling her that, thus 
signing the same, it was no deed, and amounted to nothing; 
that if Alex. Ratteree was cleared, she could let it stand; 
if not, it was void. It did not appear that Johnson heard 
this or knew of it, except he was in his office at the time. 
The court ruled out this evidence, and the administrator 
excepted, and this is the only assignments of error insisted 
on here. It was further shown that the claimant who pur- 
chased from Johnson, McCamy & Glenn had no knowledge 
of any fraud (if any was committed) on the part of his 
vendors, except that a son of the deceased had notified 
the claimant’s brother, who was his agent, that Johnson, 
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McCamy & Glenn had no title, but gave no noticé to him 
of any fraud or fraudulent acts committed or perpetrated 
by his vendors on Mrs. Julia Ratteree which might render 
her deed of confirmation, endorsed on the deed of Alex. 
Ratteree to Johnson, McOamy & Glenn, void. 

We are of the opinion that the decision of the court in 
rejecting and ruling out the testimony offered is right. 
If there was any wrong done to Mrs. Ratteree, it was done 
by her father-in-law, and not by the claimant’s vendors. 
It does not appear that they ever knew or heard what 
passed between the witness and Mrs. Ratteree, and the 
circumstances induce the belief that they did not, but even 
if they had heard and knew what transpired between the 
witness, Ratteree, and Mrs. Ratteree, there is nothing in 
the record to show or charge the claimant with notice of the 
same, before or after his purchase from Johnson, McCainy & 
Glenn of the land in dispute. The fact that a son of the 
deceased, Mrs. Ratteree, had stated to claimant’s agent 
that Johnson, McCamy & Glenn had no title to the land, 
without stating the facts which made their title void, is not 
notice of those facts, if they existed. 

Judgment affirmed. : 


Printur Brotuers & Company vs. SMITH et al., survivors. 


In cases of malicious prosecution on the criminal side of the court, the 
right of action does not accrue until the prosecution terminates ; 
and so, by analogy, the rule should be the same in malicious prose- 
cutions on the civil side of the court, in respect to the time when 
the right of action accrues and the statute begins to run, except in 

_ cases of seizure of personalty under execution, where the litigation 

‘ is protracted by a claim interposed by the person whose property 
is seized. In that case, the right of action would accrue whenever 
the personalty was seized, and the statute would then begin to run, 
and four years after that time wouid bar the action. 

(a.) This case differs in its facts from those in 58 Ga., 195, and 12 
Ga., 371. 


January 6, 1885, 
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Statute of Limitations. Malicious Prosecution. Actions. 
Before Judge Lawson. Floyd Superior Court. Septem- 
ber Term, 1884. 


Printup Brothers & Company brought their action 
against Henry H. Smith and S. P. Smith, surviving part- 
ners of S. P. Smith, Son & Brother, on March 2, 1880. 
The body of the declaration was as follows: 


“8. P. Smith, Son & Brother have injured and damaged your peti- 
tioners in the sum of six thousand ($6,000) doliars, for that, hereto- 
fore, to-wit: On the 19th aud 22d day of July, 1875, and at divers 
days and times thereafter, to-wit, on the day of 1875, 
the said defendants, contriving and maliciously intending to injure 
petitioners, did then and there, to-wit, in the county and state afore- 
said, did wrongfully and maliciously and without right, after having 
caused attachments to be issued against a certain company or cor- 
poration, to-wit, the Cornwall Iron Works Company, returnable to 
the January term, 1876, of the superior court of said county, know- 
ingly and wilfully caused said attachments to be levied on ninety-six 
(96) tons of pig-iron, the same belonging to and in the possession of 
plaintiffs, and caused garnishments to issue against plaintiffs, and 
against Noble Brothers & Company, who were indebted to plaintiffs 
in the sum of two thousand dollars ($2,000), or other large sum, thereby 
hindering and delaying the sale of said iron, and preventing the pay- 
ment of said indebtedness by said Noble Brothers & Company to 
plaintiffs, and causing plaintiffs to have to file and institute claims in 
said court for said iron, and to give bond and security to dissolve said 
garnishments, to the injury and damage of your petitioners two thou- 
sand ($2,000) dollars, or other large sum, for moneys expended in 
and about the defending and prosecuting said claims to said iron and 
defending and setting aside said garnishments, and in the decline of 
said iron in its market value after the said levies thereon, to-wit, ten 
dollars ($10.00) per ton. ; 

** And the said defendants have further injured and damaged your 
petitioners in the sum aforesaid, for that heretofore, to-wit, on the 
22d day of July, 1875, and at divers days and times thereafter, the 
said defendants, contriving and maliciously intending to injure peti- 
tioners, did then and there, to-wit, in the county and state aforesaid, 
did wrongfully and maliciously and without probable cause, and in 
there own proper names, file in the superior court of Floyd county, 
Georgia, on the equity side of said court, a certain bill against your 
petitioners and James M. Elliott and Berry & Company and one W. 
8S. McElwain, as joint defendants, in which said bill and the amend- 
ments thereto, filed at various times, they, the said 8S. P. Smith, Son 
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& Brother, charged that your petitioners were partners with the said 
W. 8. McElwain in running and operating the Cornwall Iron Works 
in the state of Alabama, and were liable with said McElwain for the 
debts of said iron works, and that petitioners, with the parties afore- 
said, had wrongfully, fraudulently and violently taken possession of 
three hundred (300) tons of iron which belonged to said S. P. Smith, 
Son & Brother, knowing at the time that said iron belonged to, and 
had been sold and delivered to the said S. P. Smith, Son & Brother, 
said iron being of the value of -———— dollars; that petitioners had 
combined, colluded, and fraudulently conspired with said McElwain, 
and thereby procured the said S. P. Smith, Son & Brother to furnish 
goods, money and supplies to the said McElwain for the purpose of 
making iron for the said S. P. Smith, Son & Brotker, which said iron 
thus produced was artfully and fraudulently turned over to the said 
Printup Brothers & Company, for the purpose of defeating and de- 
frauding them, the said S. P. Smith, Son & Brother; that petitioners, 
well knowing that the said W. S. McElwain had sold and delivered 
to them, the said 8S. P. Smith, Son & Brother, three hundred (300) 
tons of iron, and that they had paid for the same and had advanced 
them the sum of eight thousand dollars ($8,000), and that said iron 
was the property of the said S. P. Smith, Son & Brother, wrongfully 
seized said iron, and were about to ship the same, or some part thereof, 
out of the state, or otherwise convert the same to their use; and that 
said Printup Brothers & Company artfully and wrongfully represented 
to the said S. P. Smith, Son & Brother that the said W. 8S. McElwain 
was worthy of credit, and would comply with his contracts, and, by 
their artful and deceitful representations, procured the said 8. P. 
Smith, Son & Brother to extend to said McElwain credit, and to 
sell to him goods to the amount of eight thousand ($8,000) dollars or 
other large sum; and that said W. S. McElwain was insolvent. And 
your petitioners aver that all of said charges and other charges in 
said bill contained were wholly untrue, and that said bill was sued 
out and said attachments sued out by defendants, and levied on said 
iron, and said levies on said iron, and said garnishments in said bill 
prosecuted against said petitioners without just or probable grounds, 
and maliciously, for the purpose of injuring petitioners in their busi- 
ness and credit and respectability. 

‘And your petitioners aver that said S. P. Smith, Son & Brother, in 
the prosecution of their said bill aforesaid, wrongfully and maliciously 
procured an injunction, restraining and enjoining them from remov- 
ing or selling ninety-six (96) tons of pig iron; and that, during the 
pendency of said injunction, and while the same was in force, the 
said iron declined in price the sum of ten dollars per ton, to the damage 
of your petitioners the sum of nine hundred and sixty ($960) dollars. 

‘*And your petitioners aver that, by reason of the wrongful and ma- 
licious filing and prosecution of said bill and the several amendments 
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thereto, they have sustained damage in the sum of four thousand 
($4,000) dollars, or other large sum, and that your petitioners were 
compelled to pay out and expend in the defence thereof and in their 
payment of attorneys’ fees, costs, fees for taking testimony and trav- 
eling expenses, the sum of twelve hundred ($1,200) dollars, or other 


large sum. 

‘Said bill and amendments thereto, and all the charges therein 
contained, and said injunction, as well as said levies by said attach- 
ments on said iron and said garnishments, were prosecuted and con- 
tinued to be prosecuted by defendants in said superior court until —— 
day of October, 1879, when the same and all the issues thereon were 
all, each and every of the same, found, decreed and determined 
against the said defendants. 

‘* And your petitioners aver that, by reason of the wrongful and 
malicious filing and prosecution of said levies on said attachments 
and said garnishments, and of said bill, and the various amendments 
thereto, and the injunction, as aforesaid, which said bill, claims and 
garnishments were finally tried and determined on the —— day of 
October, 1879, as aforesaid, they were injured and damaged the sum 
of six thousand ($6,000) dollars.’’ 


To this declaration defendants demurred, on the follow- 
ing grounds: 

(1.) Because the declaration set forth no cause of action. 

(2.) Because it was multifarious. 

(3.) That said declaration is not sufficient in law, in that 
it does not set forth specifically the amount of damage 
that accrued. to plaintiffs by reason of said attachments 
being levied and. said garnishments being served, nor the 
amount of damage arising from the delay in the sale of 
said iron and the delay in the payment of the money held 
up under said garnishment. 

(4.) In that said declaration does not show the amount 
of damage sustained by plaintiffs in having to file and 
institute claims for said iron and to give bond to dissolve 
said garnishments. 

(5.) Because no right of action has accrued to the plain- 
tiffs, by reason of the prosecution of the several claims in 
said plaintiffs’ declaration mentioned, for their expense of 
litigation therein. 

(6.) Because said declaration failed to show when dam-- 
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age accrued to the plaintiffs by reason of the decline in 
said iron attached—whether the said decline occurred be- 
tween the date of the attachment and the institution of 
the claims, or whether said decline occurred thereafter. 

(7.) Because said declaration fails to show what dam- 
age accrued to the plaintiffs’ business and credit and rep- 
utation by reason of the suing out of said attachment and 
the levying on said iron and the serving of said garnish- 
ments and prosecuting said bill. 

(8.) Because said declaration fails to show specially and 
specifically what sums were paid for attorneys’ fees, what 
sums for costs, what sums for fees for taking testimony 
and for traveling expenses. 

(9.) Because said declaration shows upon its face that 
the plaintiffs’ several causes of action, as in said declara- 
tion set out, accrued to them more than four vears prior 
to the institution of this suit. 

The court sustained the demurrer and dismissed tne case 
- ead plaintiffs excepted. 


Dasney & Foucue; Dante. 8. Printup, for plaintiffs 
in error. 


Unperwoop & Rowett; L, A. Dean; Harrison & Per- 
PLES, for defendants, cited, on statute of limitations, Code, 
§§3058, 3059, 3060, 3026; 58 Ga., 195; 12 Jd. 371; 72 
Id., 83; 8 Ohio St. R., p. 548; 18 Wis., 355; Wood Lim., 
369, 383; Chitty’s Plead., Vol. 2, p. 552; 57 Cal., 431; 71 
Ga., 744; Cooley Torts, 187, 188 and notes; Ang. Lim., 
71; Ld. Raym., 380; 16 Pick., 453; 1 Com. Dig., 344; 19 
Wend., 421; 14 Am. Dec., 599, 600; 38 /d., 264; 36 Jd.,. 
107; Big. Lead. Cas., 184, 187 et seg.; 2 Greenleaf, 452. 


Jackson, Chief Justice. 


This is an action brought by plaintiffs in error against 
defendants in error for a malicious prosecution of certain 
attachments and a bill in aid of them, enjoining plaintiffs. 

v 74-11 
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in error from the prosecution of their claims in the attach- 
ment cases, which litigation was finally terminated ad- 
versely to defendants in error in October, 1879, and this 
action was brought in the spring of 1880. The declaration, 
fully set out by the reporter, was demurred to, as reported 
also, and the demurrer sustained and the action dismissed, 
on the ground, as certified in the bill of exceptions, that 
it was barred by the statute of limitations. 

By our statute in respect to actions for malicious prose- 
cutions on the criminal side of the court, the right of action 
does not accrue until the prosecution terminates. So it 
would seem should be the rule in malicious prosecutions 
of cases on the civil side of the court, in respect to the 
time when the right of action accrues and the statute be- 
gins to run, unless in cases of seizure of personalty under 
execution, where the litigation is protracted by the claim 
interposed by the person whose personalty was seized. 
There the right of action would accrue whensoever the 
personalty was seized, and the statute would then begin 
to run, and four years after that time would bar the action. 
Baker vs. Boozer, 58 Ga., 195. So in Persons vs. Jones, 
12 Ga., 371, cited in Baker vs. Boozer, it was held that 
one who knowingly transfers a usurious note to another, 
ignorant of the usury, is liable to repay; and the right of 
action accrues the moment that the contract is consum- 
mated. 

Doubtless the court below put its judgment in this case 
on that in 58th supra. 

Here, as there, there was a seizure of the personalty— 
iron in this case—by attachment; in that case, by levy of 
execution; in both cases, claims were put in, and there, as 
here, an examination of the original record of file in the 
clerk’s office shows that the damages claimed were for ex- 
penses, counsel fees, as well as the injury and loss to the 
personalty. There is, however, a clear distinction in the 
cases in this, that the injunction sued out falsely and ma- 
liciously, as the declaration alleges, suspended all action 
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by these plaintiffs in error, suspended their claims, enjoined 
their interference with the iron, and kept matters pending 
until October, 1879, and then the case was decided and 
terminated, and this suit was brought to the next term. 

It will be observed that in Baker vs. Boozer, it was held 
that the claim, being a new suit brought by the party there 
suing for damage, could not suspend or change the statute 
of limitations, but here a court of equity intervenes and 
draws all within its grasp. It is doubtful to what extent 
the injunction did not stay the right to bring trespass about 
the seizure of the iron, while the court of chancery had it 
before it for adjudication. Moreover, garnishments were 
here issued and served to the detriment of the business of 
plaintiffs in error as bankers, and to the damage of their 
credit, as is alleged. 

Taking these distinctions between this case and Baker 
vs. Boozer, and regarding this as a case for malicious prose- 
cution in consecutive acts of seizure of personalty by at- 
tachments, garnishment proceedings, and interference by 
the harsh writ of injunction, procured falsely and mali- 
ciously, as the declaration, admitted by the demurrer to be 
true, makes it, and applying the analogy of the time when 
the right of action for malicious criminal prosecutions 
accrues, to-wit, the end of the prosecution, to civil pro- 
ceedings, so without probable cause, and malicious, as this 
declaration makes this case to be, we hold that the right 
of action was only complete in this case when the cause, 
in its totality, terminated, to-wit, in October, 1879, and 
not in 1875, when the iron was first attached. Therefore 
we think the action not barred, and the judgment dismiss- 4 
ing it erroneous. 

Such huge litigation as this was, if maliciously begun and 
prosecuted so long without good cause, must create much 
expenditure and loss, difficult to be calculated or estimated 
until the whole prosecution ends, and the rule fixed for 
rights of action to accrue for criminal prosecutions mali- 
ciously and without probable cause would seem proper 
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for rights of action to accrue for malicious civil prosecu- 
tions, and for the commencement of the running of the 
statute of limitations in those cases too. 

Let it be understood that this ruling is on the declara- 
tion, which the demurrer admits to be true. When the 
case is tried on issues of fact, in regard to malice, probable 
cause, damage, etc., all will depend on the evidence and 
the law applicable thereto. 

Judgment reversed. 


CASTLEBERRY vs. THE City oF ATLANTA. 


- In a suit for damages to property resulting from grading a side- 
walk and destroying shade trees, if the charge had made the en- 
tire case, not only as to the damage to the shade trees, but also to 
the whole property, turn on negligence in the work, this would 
have been error; but although one paragraph of the charge may 
bear this interpretation, yet construed in connection with the bal- 
ance of the charge, it must have been a mere inadvertence or slip, 
which could hardly have misled the jury, and will not necessitate 
a new trial. 

. The jury have a right, in arriving at a verdict, to make inferences 
from the facts proved. Therefore, where damage to a property 
owner was alleged to have resulted from grading the sidewalk, and 
it was shown that the property had largely increased in value, but 
it was not absolutely certain what caused it, although the weight 
of evidence may have been to show that it resulted from the erec- 
tion of a railroad depot near by, the question was properly left to 
the jury. 

. Where exception was taken to remarks of counsel outside of the 
evidence, and it appears from a note of the presiding judge that 
counsel was checked as soon as possible, and no longer persisted 
in such allusions, there is no error which will be considered by 
this court. If there was any injury, it was cured below. 

. Shade trees on the sidewalks and streets of a city beiong to it, and 
in grading the streets and sidewalks, they may be removed if nec- 
essary; and an adjoining property owner certainly cannot recover 
therefor unless such damage was caused by negligence or careless- 
nessin the work — 

. The jury having found for the defendant, and the presiding judge 
having approved the finding, this court will not interfere. 

February 7, 1885. 
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Municipal Corporations. Streets and Sidewalks. Dam- 
ages. Verdict. Attorney and Client. Practice in Supe- 
rior Court. Charge of Court. Before Judge Dorsey. 
City Court of Atlanta. December Term, 1883. 


Castleberry brought suit against the city of Atlanta, 
alleging that the defendant had lowered the grade of Pe- 
ters street in front of his property, and had dug down the 
sidewalk, leaving the foundations of plaintiff’s buildings 
exposed, making ingress and egress to and from the prop- 
erty more difficu‘t, and injuring its value for rent, and dam- 
aging it; also killing his shade-trees. He laid his dam- 
ages at two thousand dollars. 

On the trial, the evidence on behalf of the plaintiff was, 
in brief, as follows: He owned the property alleged to be 
damaged. In 1882, the city of Atlanta lowered the grade 
of Peters street and dug down the level of the sidewalk 
in front of plaintiff's property from eighteen inches to two 
feet On the corner wasa store. In regard to the injury 
done to it, the plaintiff testified that the entrance was left 
about eighteen inches above the level of the sidewalk. “I 
think that store-house is worth a thousand dollars less than 
it was before; I think it would take a thousand dollars to 
repair it and place it back as it was.” The brick wall on 
which the fence sat was undermined, and it was necessary 
to make additional steps to go into the residence. In his 
‘ opinion, the other property was damaged one thousand dol- 
lars. The work rendered the property.almost worthless 
for rent, and it has not been rented much since the work 
was done. About the time, or shortly after, the grading 
was done, plaintiff leased the property to a company for 
ten years, al an aggregate rental of $13,800. The rent be- 
gan at $100.00 per month for a time, then rose until it 
reached $150.00. He had nothing to do with the sub-rent- 
ing at the time of the suit. Hesold a portion of the prop- 
erty to the East Tennessee, Virginia and Georgia Railroad, 
valuing it at $10,000.00. The railroad located its yards 
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and switches on the property bought by it, and the lease 
by plaintiff was made to a transfer company. Plaintiff 
has not done any work on the brick store, and wil! not 
have to make any repairs, under his lease, for ten years. 
Before the lease, he was getting for the brick store twenty 
dollars per month, and the property was worth in the ag- 
gregate for rent sixty-five dollars per month, exclusive of 
his residence, which was valued at twenty-five dollars per 
month for rent. Other witnesses testified to the digging 
down of the street, the lowering of the sidewalk and the 
injury to the property for rent, substantially as the plain- : 
tiff did. One witness testified that it would cost be- 
tween eight hundred and one thousand dollars to put 
the brick building in repair as it was, and to put a solid 
foundation below the sidewalk, as it was before, and 
that the damage to the other building would be six or 
seven hundred dollars. He did not think that it was rented 
much for the last two or three years; did not know the 
cause, but supposed that it was because of the difficulty 
in getting to it. He had known it for sixteen or seven- 
teen years before, and it was always rented. The injury 
to the fence required a brick wall, the cost of which would 
be two or three hundred dollars. He estimated the dam- 
age to the store at what it would cost to put it back as it 
was. Another witness testified that if the work was not 
done on the wooden store-house at once, it would not rent at 
all, but they were leased then, and the plaintiff had noth- 
ing to do with that work. Another witness, who testified 
to similar facts, was asked if he estimated the value of the 
property at what it would rent for, and answered in the 
affirmative. Then he was asked, “ Suppose it rented for 
say $150.00 before this work was done and for $200-00 
now, what would you say about the value of it?” Auswer: 
“TJ should think the increase in the value of property 
would be represented somewhat by the increase of rents 
in the city.” On being recalled, the plaintiff testified that 
the digging down of the street and sidewalk had been done 
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before the lease was made, and that he could have got 
more ‘but for the grading. 

The defendant introduced no testimony. | 

The jury found for the defendant. Plaintiff moved for 
a new trial on the following grounds: 

(1.) Because the verdict is contrary to evidence, law 
and the principles of equity and justice. 

(2.) Because the court charged as follows: “The plain- 
tiff alleges further that the defendant negligently dug 
down the sidewalk in front of his property on Peters street, 
and that this damaged him one thousand dollars.” The 
court, in a subsequent part of his charge, said, “If the 
plaintiff, by the evidence, has shown to your satisfaction 
that he owned the property in question, and the defendant, 
by its servants and agents, in the manner as charged in the 
declaration, has damaged said property, as charged, etc., you 
will be authorized to find for the plaintiff.’ The error 
complained of here is that the court told the jury that the 
plaintiff had charged that the defendant negligently dug 
down the street; and if the evidence showed that it was 
done, as charged, then plaintiff might recover. The plain- 
tiff did not charge in his declaration that said work was 
negligently done It was not necessary to prove that it 
was negligently done, and the court erred in submitting 
that question to the jury. 

(3.) Because the court charged as follows: “If the 
property was worth less after the work was done than it 
was before, then you would be authorized to find a verdict 
for Mr. Castleberry for the amount you believe, from the 
evidence, the property was worth less than it was before. 
If, on the other hand, the property was worth as much, 
equal in value, or if it were worth more after this work 
was done, and if this enhanced value can be attributed, or 
was the result of the work that was done by the defendant, 
then the plaintiff could not recover, and it would be your 
duty to find for the defendant.”—The objection was that 
there was no evidence on which to base this charge. 
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(4.) Because the court allowed the defendant’s attorney, 
in his concluding speech to the jury, over plaintiff’s objec- 
tion, to use the following language: “ The work done on 
Peters street by the city was the cause of Mr. Lowe’s 
property and Mrs. Haslett’s property and everybody else’s 
property in that neighborhood advancing twenty-five per 
cent in value.”—The objection was that there was no evi- 
dence that any property in the neighborhood had advanced 
in value. [The court certified, in connection with this 
ground, that counsel for plaintiff objected to the argument 
of counsel for defendant as stated; and that the court said 
that counsel knew the rule and must confine his argument 
to the evidence, but had the right to draw conclusions 
from it; to which counsel for plaintiff assented, but stated 
that this was not what he objected to; and the argument 
proceeded without further objection. | 

(5.) Because the court charged as follows: “As to the 
shade-trees, I instruct you, gentlemen, that the city has the 
right to grade its streets and side- walks, and when the 
parties have placed shade-trees on the sidewalks, the city, 
in doing its work of grading its streets and sidewalks, 
would not be liable for the value of the shade-trees de. 
stroyed or damaged, unless said work was done carelessly 
or negligently, and in this case, it is conceded by plaintiff 
that said work was not done carelessly or negligently.” 

(6.) Because the verdict is contrary to the following 
charge: “ The point I desire to impress upon you, then, is 
this, that if the property has been damaged, and after- 
wards it has increased in value, and if that increase in 
wealth, that enhancement in value, is not the result of the 
work done by the city, if what the city did did not increase 
the value of the property, then the city would not be ex 
empt from a verdict, if the property increased in value 
from other cause.” 

(7.) Because the verdict is contrary to the following 
charge: “The question for you to determine is whether or 
not there has been any depreciation or lessening in the 
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value of the plaintiff's property by reason of doing the 
work complained of in plaintiff’s declaration.” 
The motion was overruled, and plaintiff excepted. 


T. P. WeEstTMoRELAND ; James A. Gray, for plaintiff in 
error. ' 


E. A. Anater; W. T. Newman, for defendant 


Jackson, Chief Justice. 


This action was brought by Castleberry against the city, 
to recover for damage done his property by grading the 
sidewalk. | 

1. The first ground of error is, that the court, in its charge 
to the jury, made the whole case,—not damage to the shade- 
trees only, but to the whole property of the plaintiff in 
error, turn on the point of negligence in the work. If this 
were so, it would be clear error, but, on a careful examin- 
ation of the whole charge, it is manifest that the judge 
confined the issue of negligence to the shade-trees. There 
is one paragraph of the charge, which, by itself, would 
bear the interpretation of plaintiff in error, but, construed 
in connection with all the rest, it must have been a mere 
inadvertence or slip, and could hardly have misled the 
jury. 

2. Another exception is taken to the charge in respect 
to the increase of value of the property of plaintiff in error, 
whether caused by the grading of the street or the location 
of a depot in the neighborhood, on the ground that there 
is no evidence to support it. There is abundant evidence 
of a large increase in value of plaintiff’s property, and the 
issue whether it was increased by the railroad depot or by 
the new grading was submitted to the jury. Something 
caused it; what, is not absolutely certain. The weight of 
evidence is with the railroad depot, as the increased rents 
commanded arose from a ten year lease to the company ; 
and that the grade helped, is rather inference and argument 
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than proof; but the right of a jury to argue and infer, and 
that its verdict is compounded of logic with law and fact, 
have been decided by this court. Therefore there are 
threads on which the charge may hang. 

3. Where the court in a note explains its action in re- 
spect to the mode of argument of counsel, showing that he 
was checked as soon as possible, and no longer persisted in 
allusions outside of the testimony, there is no error which 
will be considered in this court. It was cured below, if 
there was hurt. 

4. We think that shade-trees on the city’s sidewalks and 
streets belong to the city, and in grading the streets and 
sidewalks, they may be removed, if necessary to the grad- 
ing. There was no error in charging to that effect, and in 
charging that damage resulting from their being killed 
must have been caused by neglect and carelessness in the 
work. 

While there is a degree of convenience and comfort 
about the shade-trees on sidewalks fronting a house, yet 
these must yield to the control of the city authorities over 
the public walks; and the court certainly went to the ex- 
treme of the law, when it authorized damage for negligently 
and carelessly killing them. 

5. The real question in the case at last is this, does the 
evidence support the verdict? Our minds hesitated much 
on the point; but in view of the fact that the evidence of 
plaintiff mostly goes to the cost of repairing his property, 
rather than to deterioration of market value, and most of it 
is leased for ten years, free from taxes and repairs, and as 
it is a case where the plaintiffs property seems clearly to 
have increased in value, a sort of damnum absque injuria 
case, and inasmuch as the court and jury below both con- 
curred that plaintiff is not hurt, and as his property really 
has grown in value, we conclude to let the verdict stand. 

Judgment affirmed. 
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NELSON vs. TUMLIN -e¢ ai. 


. Where one of two joint makers of a promissory note, the two 
makers being partners, sought to discharge himself from liability 
by showing that he paid the money due the plaintiff to the other 
joint maker and partner, who informed him that he was the agent 
of the payee, he could not thus prove the agency. 

. The fact that one of the joint makers had the note in possession 
might be evidence that he had paid it, but not that he held it as the 
payee’s agent. 

(a.) Where two joint makers gave a note for money borrowed and 
used in a business in which the two were partners, and the payee 
knew nothing as to one of them being a principal and the other a 
surety, the note showing nothing of the sort, in a suit against them 
both, one of them could not relieve himself of liability by showing 
that he paid the money to the other joint maker, who was, in fact, 
his surety, and who stated that he was the agent of the payee. 

(b.) The verdict is contrary to law and evidence. 


January 6, 1885 


Promissory Notes. Partnership. Principa. and Agent. 
Principal and Surety. Verdict. Before Judge Fain. 


Bartow Superior Court. January Adjourned Term, 1884. 


Tumlin and Hudgins were partners, the former being a 
silent one. They borrowed money from Mrs. Nelson, and 
gave a joint and several note, payable to bearer, and signed 
by Tumlin first and Hudgins second. Mrs. Nelson brought 
suit on it. Tumlin filed no plea; Hudgins pleaded payment 
On the trial, he testified that Tumli:. brought the note to 
him (or, at least, he beleived it to have been the note, from 
inspection, and did not think himself mistaken, though his 
description as to credits entered did not tally with the origi- 
nal); that Tumlin said he wanted the money for Mrs. Nel- 
son, at her request that he would collect it; that Hudgins 
gave him partnership funds sufficient to settle the claim, 
that Tumlin said he must carry the note back to show 
Mrs. Nelson the calculation, and promised to return it, but 
never did so; that all of the note was in the handwriting 
of Tumlin, except the signature of Hudgins; that the 
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money was borrowed by Hudgins for use in the partner- 
ship business, and Hudgins was principal and Tumlin se- 
curity. Tumlin was not introduced, and there was no 
evidence to show that any money was paid to Mrs. Nelson. 
She and her son testified that the original note had never 
been out of her possession ; she stated also that she knew 
nothing of the relationship of Tumlin and Hudgins as part- 
ners, or as principal and surety, but loaned both of them 
the money. 

The jury found for defendant, Hudgins, and against 
Tumlin. The plaintiff moved for a new trial on numerous 
grounds, the substance of which was as fellows: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court admitted evidence of the sayings 
of Tumlin, to the effect that he was acting for Mrs. Nelson. 
—tThe objection was that the agency could not be so estab- 
lished. 

(3.) Because the court charged to the effect that pos- 
session of the note by Tumlin would be prima facie evi- 
dence of his right to receive the money thereon. ~ 

(4.) Because the court charged to the effect that either 
party to a note, joint on its face, could show that one of 
the makers was principal and the other surety ; and that, 
although the money may have gone into the partnership 
business, if it was capital or money to be furnished by 
Hudgins, it could be his debt as principal, and not a part- 
nership debt; and that, if this were the case, the other 
party to the note could reasonably hold it; and the fact 
that he held the note and sought to collect it, under such 
circumstances, would not be notice to Hudgins that he had 
no right to collect it as holder, or agent of the owner. 

The motion was overruled, and plaintiff excepted 


James B. Conyers: J. H. Lumpxin. for plaintiff in error. 


E. D. Grauam ; GrauamM & Fouts, for defendants. 
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Jackson, Chief Justice. 


The controlling question made by this record is, whether 
one of two joint makers of a promissory note for borrowed 
money, being partners, can pay the money due the plain- 
tiff to the other, and discharge himself from liability 
thereon, the other informing him that he is agent for the 
payee? We think not. 

1. He cannot thus prove himself to be agent. 26 Ga., 
472; Ewell Ev. on Agency, top p. 22, note 1. 

2. The fact that he had the note in possession might be 
evidence that he paid it, but not that he held it as the payee’s 
agent. The defence is that he held it as her agent, and 
being surety only, wanted Hudgins, the principal, to pay 
him, that he might pay her. Whereupon Hudgins pleads 
this as payment to the payee, which raises the issue of law, 
whether, both owing the money to plaintiff, can one defend 
by setting up that he paid it to the other for the payee, 
they being partners, and the money having gone into 
the partnership business? It will be noted that the facts 
show that the payee knew nothing about one being surety 
and the other principal, nor does the note show anything 
of the sort. Under the facts, as made, we think that the 
verdict is contrary tolaw and evidence, and cannot be up- 
held. 

Besides, the testimony is not clear that Tumlin had the 
note in possession, even according to defendant in error’s 
account of it and the clerk’s, whilst the payee swears that 
he did not have it at all, and is confirmed by her son. 

Tumlin said he must keep the note to show the payee 
that the calculation was right. It is Hudgins’s fault if he 
allowed Tumlin to keep the note when he paid the money 
to him for the payee, and he must suffer for his partner’s 
failure to pay with one partner’s money that which both 
owed. 

-In any view of the case, the verdict relieving Hudgins 
from the partnership debt is wrong, where he paid it to his 
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partner. It is the same as paying it to himself. Under 
this view of the case, it is unnecessary to deal particularly 
with the errors assigned, which all gravitate to this con- 
trolling point. 

See, cited by plaintiff in error, 1 Gr. Ev. Par. 38, note 1; 
Code, §§1904, 1915, 1918, 2165, 2166 e¢ seg.; Brandt on 
Sur. and Guar., par. 17, note; 6 Ga., 44; 26 Id., 426. 

Judgment reversed. 


HItLer vs. Howe tt. 


[Jackson, C. J., did not preside, on account of providential cause. ] 


. Where two defendants, after verdict against them, moved for a 
new trial, which was granted as to one and refused as to the other, 
and the terms of the order granting it as to the one show that 
such grant rested on a question of law as to the striking of a plea, 
and not upon the fact that the verdict was contrary to or unsup- 
ported by evidence, the general rule as to the discretion of the 
presiding judge in granting a first new trial does not prevail. 

(a.) What is necessary to make a tender effectual as a performance, 
stated. 

(b.) A surety is not released because an incomplete tender, made by 
his principal, was rejected by the creditor. 

2. Even if it were error to strike the plea in this case, it was not an 
error that injured the defendant, he having been allowed to intro- 
duce, under another plea, all the evidence which could have been 
introduced under that which was stricken ; and the verdict should 
not have been disturbed on that ground. 

- Pleas which set up a defence under a written contract, in so far as 
they seek to contradict such writing, are demurrable. 


October 2, 1884. 


New Trial. Practice in Supreme Court. Tender. Debtor 
and Creditor. Principal and Surety. Contracts. Plead- 
ings. Before Judge Fort. Sumter Superior Court. April 
Adjourned Term, 1884, 


Reported in the decision. 


B. P. Hos, for plaintiff in error. 
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Cuas. F. Crisp; J. W. Brapy; Hawkins & Hawkins; 
B. B. Hryton. for defendant. 


Hatt, Justice. 


This suit, in the statutory form, was brought upon a prom- 
issory note signed by L. P. Howell and John T. Howell. 
The note was given for merchandise sold by the plaintiff 
to them; it was dated 7th of February, 1880, and due 1st 
day of January then next; it had a condition annexed, to 
the effect that upon its maturity, if the makers should fail 
to pay the full amount in money, then the plaintiff should 
receive the amount remaining due in merchandise, at the 
price at which he sold it tothem. Various defences were 
made to the suit; among others was a plea filed by defend- 
ant, John T. Howell, that he was only security for the other 
defendant ; that no part of the consideration inured to him, 
and this fact was well known to the plaintiff; that the note 
was given for merchandise; that, at the time of making it, 
the parties agreed that the plaintiff, at its maturity, should 
take back any of the goods which were then unsold and 
“credit the note therewith;” that the agreement was in- 
dorsed in writing on the note; that at the maturity of the 
note, defendant, L. P. Howell, tendered to plaintiff’s agent 
about two-thirds of the goods bought from him, and asked 
credit for the amount; that the tender when so made was 
refused; that L. P. Howell was then and is now insolvent; 
that he sold a large part of the goods tendered, and some 
year thereafter delivered to plaintiff the balance then on 
hand, the same not being one-ha!f of what he had when 
the tender was first made, and the other part had been dis- 
posed of by L. P. Howell; and he claims that the refusal 
of the tender when made to the plaintiff, not being done 
with his consent, increased his risk and exposed him to 
greater liability ; and thereby discharged him from any ob- 
ligation to comply with the contract. 

This plea was filed on October 10, 1883, and was not 
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sworn to; the failure to verify seems not to have been in- 
sisted on in the lower court, and was expressly waived 
here. To this plea the plaintiff demurred ore tenus, because 
its allegations are vague and uncertain; it does not show 
what goods were tendered or the value thereof, and does 
not set forth a good tender in law; and because it departs 
from the terms of the cuntract-on which the suit was 
brought and to which it refers The demurrer was sus- 
tained and the plea stricken. 

A trial was had upon the other issues made by the plead- 
ings and evidence, and the jury returned a verdict for the 
full amount of the note, less a credit tnereon, on the 3d of 
November, 1881, of two hundred and thirty-two dollars, for 
that amount of merchandise returned. Defendants moved 
for a new trial upon two grounds: 

(1.) Because there was error in sustaining the demurrer 
to and in striking this plea. 

(2.) Because the verdict of the jury is contrary to evi- 
dence and without evidence to support it. 

The court granted a new trial to John T. Howell, the 
party filing this plea, and refused it as to the other defend- 
ant. This grant of a new trial is the error assigned here. 

1. It is evident that the judge would not have granted the 
new trial, had he not been of opinion that he erred in sus- 
taining the demurrer to this plea; it is equally evident, 
from the terms of the order refusing it to the other de- 
fendant, that the new trial was not put upon the second 
ground of the motion for this reason, we do not think 
that the rule that generally obtains in the first grant of a 
new trial should prevail here. The only questions presented 
by this record for our consideration are questions of law. 

That this is deficient as a plea of tender and discharge 
of the alleged surety, we can have little doubt. A tender, 
to be effectual as a performance of the contract, must be 
certain and unconditional, in full of the specific debt, and 
not in part. Code, §2874 Unless these conditions be 
complied with, the party is not bound to receive it; this 
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is the rule where the obligation is to be discharged in money, 
and there is no relaxation of it, when payment is to be 
made in specific articles. The party to whom they are 
tendered must be able to take immediate possession of 
them at the time and place agreed on in the contract, but 
if no place be agreed on, they must be carried to the per- 
son entitled to them, if residing within the state, unless 
from the nature of the articles or contract another place 
of delivery be inferred. Ifthe articles be cumbrous, the 
deliverer may demand the receiver to appoint a conven- 
ient place of delivery, and on failure to do so, the tender 
shall be complete Code, §2875. None of these condi- 
tions seem to have been complied with in this case; the 
testimony of L. P. Howell shows how far short of these 
requirements this alleged tender fell. We have been un- 
able to find any authority that would release a surety, be. 
cause an incomplete tender, made by his principal, had 
been rejected by the creditor; the cases, as we take it, 
are the other way, and this for very obvious reasons; the 
surety engaged that his principal should perform all the 
terms and discharge all the obligations of his contract,—not 
a part of them only; that he should make a complete ten- 
der, and not a mere semblance of one. If he failed in 
his duty in this respect, no title to the articles passed to 
- the creditor; it remained in the principal debtor, and the 
articles were at hisrisk. The creditor, in refusing, has not 
increased the risk or liability of the surety; he has only 
availed himself of rights under the law in reference to: 
which the contract was made, and the surety cannct im- 
pute to him his own want of vigilance in looking after 
the performance of the contract on the part of his princi- 
pal. As to the insufficiency of an uncertain or partial. 
tender, see Fridge vs. The State, use of Kirk, 3 Gill & 
Johns., 103 (S. C., 20 American, Dec., 463). What was: 
said obiter by Bleckley, J., in Bonner vs. Nelson, 57 Ga., 
437, is not in conflict with, but in accordance with, the 
views here expressed. The demurrer to this plea was 
v 74-12 
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properly sustained by the court, and his first judgment 
thereon should not have been reversed upon the hearing of 
the motion for a new trial. 

2. But conceding that this plea should not have been 
stricken, what injury was done to the defendant thereby? 
He proved all, under another plea filed by both defendants 
and sworn to by him on the 11th day of Octuber, 1882, 
that he could have proved under this; and giving to the 
evidence all the force claimed for it, it falls very far short 
of establishing a tender under the requirements of the 
law; the party testifying about it is wholly uncertain as 
to what was tendered orits value; the agent, to whom itis 
alleged to have been made, flatly denies that there was 
even an offer to return the stock of goods on hand when 
the note matured and when payment was demanded by 
him; this last plea states that the sale was made to the 
defendants, and impliedly admits that they were joint con- 
tractors, and did not sustain to each other the relation of 
principal and surety; besides, they were both examined 
on the trial, and not one word is said by either of them as 
to the existence of any such relation between them. There 
is nothing in this testimony, or in anything suggested as to 
their ability to produce other evidence, that could bring 
about a different result from that attained by the verdict. 
Even if error has been committed, it did not hurt the 
defendant, John T. Howell, and that being the case, the 
finding of the jury should not be disturbed. 41 Ga., 660. 

3. So far as the pleas conflict with the terms of the 
agreement declared upon, and on which the defendants 
base their defence, and thereby seek to contradict the writ- 
ing, they were demurrable, and on that ground were prop- 
erly disallowed. 57 Ga., 350. The judgment setting aside 
the verdict and granting a new trial must, for these reasons, 
be vacated and annulled. 

Judgment reversed. 
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Speer et al., executors, vs. SPEER. 


1. Where it was sought to have the court of ordinary revoke and set 
aside the probate of a will in solemn form, on the petition of one 
who had been served and was a party to the proceedings to admit 
the will to probate, such application should have been made within 
three years from the rendering of the judgment sought to be va- 
cated. 

2. This court is satisfied, from the facts disclosed by the record, 
that the executor in this case acted fairly and in good faith to the 
widow of the decedent, and that his conduct is free from all fraud ; 
and also that the paper propounded was the last will and testa- 
ment of the deceased ; and if the judgment were opened, the court 
would have to so declare. 

(a.) The court should have granted a new trial in this case, the ver- 
dict being without evidence to support it. 


January 21, 1885. 


Statute of Limitations. Judgments. Wills. Adminis- 
trators and Executors. New Trial. Verdict. Before 
Judge Harris Troup Superior Court. April Term, 


1884. 


Mrs. Eliza Speer, as widow and sole heir-at-law of John 
A. Speer, deceased, filed her petition, on February 4, 1884, 
to set aside the probate in solemn form of the will of herde- 
ceased husband, alleging, in brief, as follows: On Novem- 
ber 8, 1879, John A. Speer died, leaving a considerable 
estate. On the 19th of that month, shortly after the loss 
of her husband, and while she was in great affliction, 
greatly fatigued from travel, and worn down and sick from 
having nursed him, and not in a condition to transact busi- 
ness understandingly, D. N. Speer, one of the persons who 
propounded the will as executor, knowing her condition, 
presented to her, in the city of Atlanta, a paper, saying it 
was something which the heirs of said deceased must sign, 
but not telling her the contents of it, or explaining what 
it was or what would be its effect, or giving her time to 
read it. She supposed that the signing was some trifling 
affair of mere form, and thereupon signed the acknowledg- 
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ment of service ; and she did not learn what its force and 
effect was until a few days before the filing of this petition. 
D. N. Speer was largely interested under the will, and was 
a brother-in-law of the movant; and having promised his 
brother, shortly before the death of the latter, to be the 
protector of the movant, a confidential relationship existed 
between them, devolving on him the duty of fully explain- 
ing to her the effect of the acknowledgment; and his not 
doing so was a fraud on the movant, especially as he was 
an attorney at law. At the time of the execution of the 
will and for a long time before and after that period, John 
A. Speer was mentally incompetent to make a valid will, 
and its making and his failure to revoke it, he being greatly 
dissatisfied therewith, were both owing to the undue in- 
fluence exercised over him by D. N.Speer. All these facts 
were known to D. N. Speer at the time he obtained the 
acknowledgment of service ; but by reason of the procure- 
ment of this acknowledgment and her ignorance of its 
effect, she was not present at court to interpose a caveat 
to the probate of the will. Other legatees in the will 
were made parties, and it was prayed that the probate be 
declared null and void, and that the executors again pro- 
pound the will, or, at least, that the probate already made 
be declared to be a probate only in common form. 

\ Respondents demurred to the petition on the following 
grounds: 

(1.) No copy of the will is exhibited. 

(2.) It is not alleged that the petitioner has renounced 
her legacies and declined to take under the will. 

(3.) It appears on the face of the petition that these 
proceedings were not instituted within three years from 
the date of the judgment of probate, and no sufficient ex- 
cuse is alleged for the delay. 

(4.) If aggrieved, the petitioner had an ample remedy 
by appeal, and no good reason is shown why she failed to 
avail herself of it. 

(5.) It is not alleged who are the legatees named in the 
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will, or how or to what extent petitioner’s interests conflict 
with theirs. 

(6.) Because the legatees named in the will are not all 
‘made parties or brought before the court. 

(7.) Because the allegations of mental incapacity in 
the testator and undue influence on the part of D. N. Speer 
are too vague and indefinite, and no ground of defence 
against the will is alleged, even if the probate should be 
set aside and a caveat allowed. 

(8.) Because the petition is insufficient in law. 

(9.) Because the petition does not show that the movant 
was free from negligence in signing the acknowledgment 
of service, or how she discovered the probate in solemn 
form, and why she-did not discover it sooner, or why she 
did not move before to set aside the probate. 

Respondents, D. N. Speer, George A. Speer and W. J. 
Speer, answered the petition, in brief, as follows: They 
deny that the movant was, in any manner, overreached or 
deceived in making the acknowledgment of service, or that 
she did not know what she was doing, and allege that the 
proceedings were read over to her at the time by D.N. 
Speer. She was a person of unusual cultivation and in- 
telligence, in good health and in possession of all her fac- 
ulties, and well understood the nature of the business in 
hand; no advantage of any kind was taken of her, and no 
deceit or fraud was practiced upon herin any manner, but 
she acted knowingly and intelligently, and did not resist 
the probate of the will, because she knew that it could not 
be successfully done and that the will was valid. Movant, 
with full knowledge of the facts, elected to take under, and 
not against, the will, litigated with the respondents on the 
question of dower, asserted the validity of the will, and 
has received from the executors the annuities given by 
said will, amounting to $2,901.10 up to January 1, 1884, 
receipting therefor as legatee, and this she holds and has 
neither returned nor offered to return it. On the faith of 
the validity of the judgment probating the will, and with- 
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out objection from the movant, the executors have gone 
forward with the administration, have sold the real estate 
and have paid debts and legacies as far as due, and the 
rights of third persons have attached. Movant is estopped 
by her conduct from disputing the validity of the probate ; 
she knew of the return of service upon her at the time, 
but made no objection thereto until now. The judgment 
of probate was taken at the December term, 1879, of the 
court of ordinary of Troup county, and the proceedings to 
set aside this judgment were not instituted until February 
4, 1884, more than three years after the date of the judg- 
ment, and are barred by the statute of limitations. It is 
denied that John A. Epeer was mentally incompetent to 
make a will, or that D. N. Speer exercised over him in- 
fluence of any kind in respect thereto. 

The ordinary denied the application to set aside the 
probate, and movant appealed. The evidence was very 
voluminous, and need not be set out in detail. The jury 
found in favor of the movant. Respondents moved for a 
new trial, on the following among other grounds: 

(1.) Because the verdict is contrary to the evidence, 
strongly and decidedly against the weight of the evidence, 
and without sufficient evidence to support it. 

(2.) Because the verdict is contrary to law and against 
the principles of law and justice. 

(3.) Because the court overruled the demurrer to the 
petition. 

(4.) Because the court refused to give the following 
charge: “If you believe that the plaintiff, at least ten days 
before the rendition of the judgment complained of, in 
writing acknowledged service on the original petition of 
propounders, and waived copy and all further service, she 
would be bound by the judgment rendered, unless she was 
debarred and deterred from knowledge of what she was 
signing by the fraud of the opposite party in procuring the 
acknowledgment, unmixed with negligence on her part; 
and if you believe that such fraud on the part of one of 
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the propounders has been proved, yet if you also believe 
that the circumstances were such as to put a reasonable 
person, like circumstanced as she was, on inquiry, and she 
did not inquire nor ask the contents of what she was ac- 
knowledging service upon, nor read the same, nor have it 
read, or if you believe she did not inquire because she 
suspected she would not understand the answers, then and 
in that event your verdict should be for the respondents.” 

(5.) Because the court refused the following charge: 
“If you believe such fraud existed, and if you further be- 
lieve no negligence on part of movant existed, then the 
statute of limitations would not run against movant until 
the discovery of the fraud, but if notice in writing was at . 
any time given to the movant, by one of the propounders, 
that the judgment probating the will in solemn form had 
been rendered, from the time of the reception of such no- 
tice, the statute would begin to operate; and if more than 
three years elapsed between the time of the reception of 
such notice and the filing of this petition, the movant 
would be barred, and your verdict should be for the re- 
spondents, nor would it avail anything if movant were 
afterwards misled by her own counsellors and agents.” 

(6.) Because the court refused to charge at all on the 
subject of the statute of limitations, holding that the issue 
was solely whether the judgment rendered by the court of 
ordinary was void or valid, and that the statute of limita- 
tions was not at issue in this case. 

(7.) Because the court refused to charge on the Pali 
of estoppel 

(8.) Because the court charged as follows: “ The sole 
and only question for you to determine by your verdict is 
this: Did D. N. Speer fraudulently procure Mrs. Eliza 
Speer to acknowledge service on the motion to probate 
the will of John A. Speer, and was she kept in the dark 
as to what was being done by his fraudulent acts, and thus 
had no notice, and was she free from negligence or fault 
on her part ?”—The objection was that this excluded from 
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the consideration of the jury the questions as to any ac- 
quiescence of movant, as to delay or limitation in moving 
against the judgment, and as to estoppel of movant in aé- 
tacking the same. 

(9.) Because the court admitted evidence of movant 
that, in 1874, John A. Speer had paralysis of the vocal 
chords, which made it difficult for him to speak, and that 
he was addicted to the use of opium in his last years; also 
all other evidence regarding the mental incompetency of 
the testator—The objection was that the evidence was 
irrelevant. 

(10.) Because the court refused to continue the case on 
. the application of respondents, on the ground that they 
were surprised at the evidence mentioned in the ground 
next preceding, and could meet and overcome it by the 
evidence of the physician who attended the testator at the 
time the occurrences were alleged to have taken place, if 
time were given to procure the attendance of the witness. 

(11.) Because the ‘court admitted in evidence a prior 
will of John A. Speer, which had been revoked.—The ob- 
jection was that it was irrelevant. 

(12.) Because the court, having charged as follows, 
“You are not to determine, by your verdict, whether 
the paper admitted to probate was, in fact, the last will 
and testament of John A. Speer or not, nor whether it was 
a just will or not, nor whether John A. Speer had mental 
capacity to make a will or not, nor whether D. N. Speer, 
by undue influence, procured John A. Speer to make this 
will or not, nor whether John A. Speer was satisfied with 
his will or not,”— added the following charge: “ The court 
has admitted evidence on these questions solely for your 
consideration on the question whether D. N. Speer may 
have had any motive or not in practicing a fraud upon 
Mrs. Eliza Speer, the movant in this case; and I now sub- 
mit to you the legal principles controlling these particular 
questions only to enable you to properly consider these 
facts just referred to, as they bear upon the sole and only 
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issue your verdict will determine, namely, whether or not 
Mrs. Eliza Speer had legal notice of the motion to probate 
this will in solemn form.”—The objection was that the 
latter charge was an expression of opinion on the evidence, 
and confined the jury to consideration of the motives of 
D. N. Speer only, without reference to those of movant 
also. 
The motion was overrulea. and respondents excepted. 


A. H. Cox; Hittyer & Bro.; C. AnpeErson, for plaintiffs 
in error. 


Reep & Remuarpt: F. M. Lonetey. for defendant. 


BLANDFORD. Justice. 


John A. Speer, of Troup county, died November 8th, 
1879, leaving the defendant in error his widow, and no child. 
He left a will, by which he appointed tlie plaintiffs in er- 
ror his executors. This paper was propounded before the 
court of ordinary for probate in solemn form of law, as the 
last will and testament of testator, by the executors named 
in the same. Service was acknowledged on the petition 
and citation for probate by Mrs. E. Speer, the widow, 
November 19th, 1879. At the December term, 1879, of 
the court of ordinary, the paper was admitted to probate 
in solemn form of law. On the fourth of February, 1884, 
the defendant in error filed her petition to the court of 
ordinary, praying to have the probate of said will revoked 
and set aside upon several grounds mentioned therein. 
The case was carried by appeal to the superior court. 

On the trial of the case in the superior court, the plain- 
tiffs in error demurred to the sufficiency of the petition on 
several grounds. The demurrer was overruled by the 
court, and this is the first exception upon which error is 
assigned. Py 

The plaintiffs in error then filed their answer to the pe- 
tition, and the parties being at issue. much evidence was 
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submitted on the trial of this case. The jury having found 
the issues submitted in favor of the defendant in error, the 
plaintiffs in error moved the court for a new trial, upon 
various grounds, which will be found in the report of this 
case. The court overruled the motion for new trial, and 
this judgment is excepted to, and to review and reverse 
this ruling of the court this writ of error is prosecuted to 
this court. 

We are of the opinion that the demurrer of plaintiffs in 
error to the petition filed by defendant in error should 
have been sustained, because, this being a proceeding to 
vacate and set aside a judgment of a court in a proceeding 
in which the movant was a party, and had been served, or 
acknowledged service of the same, it should have been 
made within three years from the rendering of said judg- 
ment. Such is the law as expressly declared by our Code, 
sec, 2914 (a); 61 Ga., 296; 64 Jd., 497. Over three years 
had elapsed before this motion was made, and the petition 
does not show any sufficient reason in law why the motion 
was not made within the time prescribed by the statute. 
This is sufficient to determine this case without more, as 
we are fully satisfied from the facts, as disclosed by the 
record, that the executor acted fairly and in good faith to 
the defendant in error, and that his conduct is free from 
all fraud. Besides, we are satisfied that, from the evidence 
in the case, the paper propounded was the last will and 
testament of the deceased, John A. Speer, and if the 
judgment was opened, the court would have to so declare. 

The court should have granted a new trial in this case, 
the verdict being without evidence to support it. 

Judgment reversed. 
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1. Where a will appointed a trustee for one of the legatees, and pro- 
vided that her share should be paid to such trustee, who should 
hold it at interest until she became of lawful age or married, the 
trustee had the right to pay over to her, upon her marriage, the 
money which he had in his hands; but if at that time she was a 
minor, she could not compromise or give up any of her rights by 
a settlement with her trustee, and such a settlement would only 
be good as to the amount of money paid to her. 

. If, after a ward becomes of age, and after a full exhibit of all the 
guardian’s accounts, and with the full knowledge by the ward of 
her legal rights, a settlenrent is had between them, it is binding on 
the ward. 

(a.) If, after the ward arrived at full age, the guardian or trustee set- 
tled with her and took her receipt and acquittance from all further 
liability to her, and if this was done without fraud, she would have 
to proceed within four years after the settlement was made to open 
the same; otherwise she would be barred under §1847 of the Code. 
If the settlement took place on account of the fraudulent conduct 
and misrepresentations of the trustee, whereby the cestui que trust 
was induced to make it and to give the receipt and acquittance to 
her trustee, the statute of limitations would run only from the dis- 

covery of the fraud, and in that case it would be ten years. 

(b.) Sections 1847 and 2931 of the Code are to be construed in pari 
materia; the former does not refer to or embrace a fraudulent set- 
tlement; the latter does. 

(c.) The charges complained of in the cross-bill of exceptions were 
erroneous, but it will be presumed that the court will avoid those 
errors on a new trial. 

Hatt, J., concurred. 
Jackson, ©. J., concurred in the judgment, but dissented from the 
construction given to §§1847, 2931 of the Code. 


November 11, 1884. 


Trusts. Wills. Statute of Limitations. Presumptions. 
Guardian and Ward. Before Judge Brannam. Polk Su- 
perior Court. February Term, 1884. 


Reported in the decision. 


J. A. Buance; Dasngy & Foucue; FuttTon OoLvi.ie, 
for Stidham ¢¢ ai. 
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Ivy F. Tuompson; E. N. Broy es, contra 


BLANDFoRD, Justice. 


Martin Stidham died in 1855, leaving his last will and 
testament, by which (after making a specific bequest to 
his wife in lieu of dower) he directed that his property 
should be sold and divided equally among his children and 
their heirs, who might be living at his death, except his 
granddaughter, Martha A.Spence. She having to be raised 
and educated out of his estate, was to receive only one- 
half of an equal share. Simeon Stidham was appointed 
trustee for Martha A.,—her share to be paid to the trustee, 
who was to hold the same at interest until she became 
of lawful age or married. 

Martha A. Spence was born April 13, 1852. She was 
married to Nathan Sims November 25, 1869. In October, 
1870, Simeon Stidham had a settlement with Martha A. 
Sims, formerly Spence, paid her five hundred dollars in 
full settlement and compromise of her interest in her 
grandfather’s estate, taking from her a receipt reciting the 
same, and also a release and discharge and acquittance 
from all further claim on the trustee. 

On the 4th day of December, 1873, said Simeon Stid- 
ham paid Martha A. Sims the sum of two hundred and 
thirty dollars, and took from her a receipt, whereby she ac- 
knowledged that she received said money from Simeon 
Stidham, one of the executors of the estate of Martin Stid- 
ham, deceased, and as trustee for Martha A. Spence, grand- 
daughter of said deceased, now Martha A. Sims, in full 
and complete satisfaction of all rights, claims, interest or 
demands which she has now or may hereafter have against 
the said Simeon Stidham, as trustee, or against the estate 
of said deceased, in any shape, manner or form whatever ; 
and the said Simeon, as trustee, and as executor, is fully 
discharged and acquitted from all further claim on the 
part of said Martha A. Sims, or any person claiming under 
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her for the same ; ‘and said Simeon Stidham was empow- 
ered and authorized to receipt for any further interest or 
money that might come into the hands ofhe executors of 
said estate, the same being thereby transferred to him for 
his own use and benefit. 

On the 12th day of July, 1878, the said Martha A. Sims, 
formerly Martha A. Spence, filed this bill against Simeon 
Stidham, asking for an account and settlement from him 
as her trustee. She also attacks the settlements and re- 
ceipts given by her to Stidham, as having been fraudu- 
lently obtained from her; the last receipt of the 4th day 
of December, 1873, she alleges to be fraudulent, because 
the sum of two hundred and thirty dollars was paid her 
on account of what she was entitled to receive from her 
grandmother’s estate, and that she signed the receipt be- 
lieving, and not knowing to the contrary, that it was 
merely a receipt touching her grandmother’s estate, and 
not what was coming from her grandfather’s estate to her. 

The case being submitted to a jury, under the charge of 
the court, they found for defendant. The complainant 
moved the court for a new trial, which was granted upon 
the fifth ground set forth in the motion for new trial only, 
which was the court erred in charging the jury “that the 
defendant was authorized under the will to settle with his 
ward after marriage, at any time, or at her majority.” To 
this decision the defendant excepted. and brings the case 
here for review : | 

The complainant also excepted because the court re 
fused to grant the new trial-upon the other grounds set 
forth in the motion for new trial. and brings the case here 
upon those exceptions. 

We think the court did right to grant the new trial in 
this case. His whole charge to the jury was based upon 
a misconception as to the law which governed the settle- 
ment had between the parties in October, 1870. Stidham, 
the trustee, had the right to pay over to Martha Sims, for. 
merly Spence, what money he had in his hands as trustee, 
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upon her marriage ; but in October, 1870, Martha A. could 
make no contract, and could not release said Stidham, 
trustee, from ary liability to her, because she was then a 
minor. She could not compromise or give up any of her 
rights. This settlement, then, was only good as to the 
amount of money paid to her by the trustee; and the 
charges complained of in the cross-bill of exceptions, filed 
by Mrs. Sims, being founded on this misconception, are also 
erroneous; but we think that, the court having granted the 
new trial upon the main ground of error, it is entirely 
unnecessary to consider them in detail, or say anything 
more about them, as the court will, on another trial, avoid 
these errors. The main question in this case is as to the 
settlement made and receipt given on the 4th of Decem- 
ber, 1873. Was that settlement made after a full exhibit 
of all the guardian’s accounts, with a full knowledge by 
Mrs, Sims of her legal rights? If so. she is bound thereby, 
and cannot now open the account. 

Was this settiement made without fraud on the part of 
Simeon Stidham, whereby Mrs. Sims was induced to make 
the same and give the receipt and acquittance to Stidham ? 
If this is so, Mrs. Sims would have to proceed within four 
years to open the same after the settlement was made; 
otherwise she would be barred under section 1847 of the 
Code. 

If the settlement took place on account of the fraudu- 
lent conduct and misrepresentations of Stidham, the trus- 
tee, whereby Mrs. Sims was induced to make the same, 
and give the receipt and acquittance to Stidham, then 
she would not be barred until after the discovery of the 
fraud; the period of limitation would run only from that 
time, and in this case it would be ten years. Code, §2931. 
These two sections of the Code must be construed in pari 
materia. Section 1847 does not refer to or embrace 
a fraudulent settlement, or one obtained by fraud, but 
section 2931 embraces such settlements as are obtained 
by fraud. Under section 1847, the period of limitation is 
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four years; under section 2931, the period is the general 
statute of limitations after the discovery of the fraud. These 
questions were well considered in the learned opinion de- 
livered by McDonald, J.,in the case of Wellborn vs. Rogers 
and Wife, 24 Ga., 573. | 
The questions should be left clearly and distinctly to 
the jury, and the question of fraud or no fraud found by 
them. ! 
Let the judgment of the court below be affirmed grant- ) 
ing the new trial,and the judgment refusing the new 
trial on all the’ grounds taken in the motion for new trial 
by the plaintiff in the court below be reversed ; and a new | 
trial is ordered in said case upon all the grounds taken in 
the motion, and that the case be reheard in its entirety. 
Judgment affirmed in main case, and reversed on cross- 
bill of exceptions. 























Hall, Justice, conéurred, but furnished no opinion. 

Jackson, Chief Justice, concurred specially, not joining 
the majority of the court in that portion of the opinion 
relating to the statute of limitations. He did not furnish 
any written opinion. 








GRAVETT vs. THE STATE OF GEORGIA. 










1. Section 4368 of the Code, on the subject of kidnapping, provides 
for two cases—one, where the child kidnapped has a parent or 
guardian, and the other, where it has neither. In the latter case, 
it must be forcitly, maliciously or fraudulently led, taken or car- 
ried, or decoyed, or enticed away against its own will, and without i 
its consent; in the former, if these things shall be done against 
the will and without the consent of the parent, irrespective of that 
of the child, this alone would complete the offense. 

(a.) It is incumbent upon the legislature to make provision for pre- 
serving the good order, peace and security of society ; and when 
an act passed for that purpose is susceptible of a construction 
which completely attains it, it is the duty of the courts to give the 
act that construction, rather than one which would exclude from 
its operation a portion of the cases essential to its complete aim and 


object. 
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2. Where instructions are asked by the jury upon particular ques- 
tions, after they have retired, it is not the duty of the court to re- 
peat its entire charge as previously given; all that is necessary is 
that the charge should fully present both aspects of the case, and 
should call the attention of the jury to that view of the facts con- 
sistent with innocence as well as the one suggesting guilt. 

(a.) The defendant and his counsel having been in court when special 
instructions were asked and given, and having made no objection 
thereto, and having asked no additional instructions, they thereby 
acquiesced in what was done. 

. Under an indictment for kidnapping, it was competent to show 
that the father was unwilling that his minor child should be taken, 
carried or decuyed away, and to prove any efforts that he made, 
or precautions which he took, to prevent it. 

(a.) It was not essential to the guilt of the defendant that he should 

‘ have been notified of the father’s unwillingness to relinquish his 
dominion over his child and of all the circumstances showing that 
fact. Had it been necessary, his knowledge was sufficiently 
shown. 

. It appearing that the defendant was a marriea man, but had 
avowed his intention of procuringa license and marrying the child 
taken away by him, it was admissible to introduce in evidence a 
libel for divorce brought by him against his lawful wife. The fact 
established by it had already been put in evidence on the part of 
the defendant, and no injury was done him by its admission. 
There was no error in excluding evidence of the parent’s harsh 
treatment of his family. This would not authorize the defendant 
to kidnap his child. 

. Where a female witness was asked if she did not have cnildren, 
and replied with manifest resentment and reluctance that she had 
one child, and upon then being asked if she had ever been married, 
on objection to this question, there was no error on the part of the 
court in instructing the witness that she need not answer the ques- 
tion, nor in ruling out the former answer, on her declining to an- 
swer the second question. 

(a.) 14 Ga., 258, considered and qualified. 

7. The verdict was required by the evidence. 

November 11, 1884. 


Criminal Law. Laws. Oonstruction Practice in Su- 
perior Court. Charge of Court Evidence. Infants. 
Witness. Kidnapping. Before Judge Harr. Carroll 
Superior Court. October Adjourned Term, 1883. 


To the report contained in the decision, it is only neces- 
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sary to add the following: W. C. Gravett was indicted for 
kidnapping Euphrasia S. Noles, a child of E. M. Noles, under 
eighteen years of age. The indictment charged that the 
defendant “did fraudulently lead, take, carry, decoy and 
entice away” this child, against the will and without the 
consent of her parents. / 

After conviction, the defendant moved for a new trial, 
on the following among other grounds: 

(1.) Because the court overruled a demurrer to the in- 
dictment. 

(2.) Because the court re-charged the jury on special 
points, as stated in the second division of the decision. 

(3.) Because the court admitted evidence, over objec- 
tion of defendant, to show that the father of the girl 
alleged to be kidnapped had nailed up the windows of his 
daughter’s room to keep the defendant from getting to 
her. [The court ruled that no sayings of the father 
were admissible, but that his acts to prevent defendant 
from reaching his daughter were admissible, whether no- 
tice of them was brought home to defendant or not.] 

(4.) Because the court admitted in evidence the decla- 
ration in a suit for divorce brought by the defendant against 
his wife—The ground of objection was irrelevancy. 

(5.) Because the court refused to allow defendant to 
show that the father of the child was cruel to his family, 
and often treated them wrongfully. [In another ground 
it is stated that the defendant contended that the daughter 
had left voluntarily because of the cruelty of her father, . 
and that the court confined the testimony to acts of cruelty 
to this daughter. ] 

(6.) Because the court ruled out the answer of the 
female witness, Sarah Noles, to the questions whether she 
was not the mother of a child, and whether she had ever 
been married, as set out in the sixth division of the de- 
cision. 

(7.) Because the verdict was contrary to law and evi- 


dence. 
v 74-13 
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The motion was overruled, and defendant excepted. 
P. H. Brewster, for plaintiff in error. 


H. M. Ren, solicitor general; Reese & Apamson, for 
the state. 


Hau, Justice. 


1. The bill of indictment charged the defendant with 
fraudulently leading, taking, carrying, decoying and en- 
ticing away the daughter of the prosecutor, a child under 
eighteen years of age, without the consent of her parents, 
and is substantially in the language of §4368 of the Code. 

The court charged the jury that kidnapping, under this 
section of the Code, was the forcible, malicious or fraudu- 
lent leading, taking or carrying away, or decoying or entic- 
ing away, any child under the age of eighteen years from 
its parent or guardian, or against his, her or their will - 
or wills, or without his, her or their consent or consents, 
and that if the state proved, beyond a reasonable doubt, 
that the defendant, in the county of Carroll, on the day 
named in the indictment, fraudulently took, led or car- 
ried away, or decoyed or enticed away, the daughter of the 
prosecutor, she being 2 child under eighteen years of age, 
without the consent and against the will of her parent, 
that they might find him guilty; that the offense con- 
sisted in the purpose of the defendant to deprive the par- 
ent of his dominion, power, custody and control over his 
child, and to substitute his own power, custody and cofitrol 
over her for that of her father; that when this was done, 
the crime was complete; but that it was incumbent upon 
the state to show all these material facts before a convic- 
tion could take place. 

To this charge the defendant excepted, and assigns as 
error that the offense is not complete, unless it was also 
alleged and proved that the child kidnapped was fraudu- 
lently enticed and decoyed away against her own will and 
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without her consent, as well as that of her parent. Such, 
however, is not our apprehension of the scope and purpose 
of this statute. We agree with the view taken by the 
judge, and think that he rightly comprehended and ex- 
pressed the object and intention of the legislature in its 
passage, when he charged the jury that the offense was 
complete if it was the purpose of the defendant fraudu- 
lently to deprive the parent, against his will and without 
his consent, of the dominion and custody of his child, and 
to substitute his own dominion, custody and control over 
the child for that of the parent. The statute evidently 
provides for two cases—one is where the child kidnapped 
has a parent or guardian, and the other where it has 
neither; in the latter case, it must be forcibly, maliciously 
or fraudulently led, taken or carried or decoyed or enticed 
away against its own will and withoutits consent; in the 
former, if these things shall be done against the will and 
without the consent of the parent, irrespective of that of 
the child, this alone would complete the offense. The pur- 
pose of the statute is two-fold: its object is to protect not only 
the rights of parents and guardians, but also thiose of chil- 
dren. It could never have been the intention of the law- 
makers tv leave unprotected and uncared for helpless chil- 
dren, who had been deprived of their natural protectors,and 
those for whom none had been provided by the tribunals 
of the country. The state is emphatically parens patria, 
and owes protection to all its citizens, aduits and minors. . 
It is charged with the duty of providing safe-guards for 
their rights, both absolute and relative, as well such as are 
inborn and natural as those conferred by society. The 
rights of personal liberty and personal security belong to 
all mankind, and the obligation to preserve them from 
invasion, or if invaded to afford redress for the wrong, is 
of the highest and most imperative character. Minor 
children have rights, whether they have parents or guard- 
ians or not. Society itself has an interest in the pros- 
perity of all its members, and it is incumbent upon the- 
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legislature to make provision for preserving its good order, 
peace and security, and when an act is passed for this ob- 
ject, and is susceptible of a construction that completely 
attains it, the manifest duty of the courts is to give it that 
construction, rather than one which would exclude from 
its operation a portion of the cases essential to its com- 
plete aim and object. Effect should be given to each and 
all its parts and to every word in it, and this is effected by 
the interpretation adopted by the court in this instance. 
While the provision in question is not marked by that 
clearness and precision of language which characterizes 
the penal Code of 1833, from which it is taken, yet it is 
sufficiently definite to leave no doubt either of the pur- 
pose of its enactment or of the cases it was designed to 
embrace. 

2. The jury had been out for some hours deliberating 
upon the case, without reaching a conclusion, and the court 
‘directed an inquiry to be made whether they had agreed 
upon a verdict, or were likely to agree, to which they 
replied they had not, and asked to be re-charged. They 
were brought into court and asked upon what they desired 
to be re-charged, and in response stated, through their 
foreman, they wished to be charged again upon the law 
of the case; the judge complied with this request by re- 
peating to them the charge previously given them, which 
has been already set forth. They were then asked if they 
desired to be charged on any other point, to which the 
foreman replied, that some of them contended that they 
must believe all the allegations before they could find the 
defendant guilty, to which the court responded, “I have 
so charged you. You must believe that the defendant did 
fraudulently lead, take or carry away, or decoy or entice 
away, Euphrasia Noles ” (the prosecutor's minor child), 
“and that it was done against the will and without the con- 
sent of her father, otherwise you should acquit the defend- 
ant;” and not desiring further instructions, they were 
directed to return to their room and make a verdict, 
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and immediately after their return, they agreed and 
brought in a verdict finding the defendant guilty. The 
defendant and his counsel were in court when this occurred; 
they made no objection to anything that was done; they 
did not, as they might have done, request additional in- 
structions upon any of the questions on which the jury 
desired to be re-charged; in short, by their silence and - 
inaction, they acquiesced in what was said and done. It 
is now asserted that the judge erred in this additional 
charge, because it impressed upon the minds of the jury 
the position of the state’s counsel, and did not again set 
forth the grounds of the defence, as had been done in the 
original charge. Without reference to any other ques- 
tion, we do not agree to what is assumed in the ground- 
work of this objection. This charge was as favorable to 
the defendant as to the state, and did cover the theory, 
both of the defence and prosecution, as fully as did the 
original charge. Wedo not understand that, when in- 
structions are asked upon particular questions, it is the 
duty of the court to repeat its entire charge as previously 
given. Sucha practice might lead to confusion, and would 
certainly protract proceedings needlessly. All that is 
necessary is that the charge should: fully present both as- 
pects of the case, and “should call the attention of the 
jury to that view of the facts consistent with innocence, 
as well as the one suggesting guilt.” 34 Ga., 407. 

3. It was certainly competent to show that the prosecu- 
tor was unwilling that his minor child should be taken, 
carried or decoyed away, and any efforts that he made or 
precautions that he took to prevent it,—as the nailing up 
the window to her room,—were admissible in evidence to 
establish this fact. If it had been essential, that knowl- 
edge of this fact should be brought home to the defend- 
ant, in order to fix his guilt; what occurred immediately 
after the flight of the child from the father clearly shows 
that he had knowledge of the father’s aversion to the deed, 
and authorized the inference that the departure was the 
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result of a previous understanding between her and him; 
for, when she left, he was in the vicinity, and she went im- 
mediately to him ; instant pursuit was made, and he helped 
her off; he even fired a pistol at one of the family engaged 
in the pursuit; he carried her to the house of his kinsman, 
where she was lodged and harbored during the night; he 
appeared there early the next morning and carried her 
away; and although he was a married man, seeking a di- 
vorce from his lawful wife, he avowed his purpose to pro- 
cure alicense and marry her. It is true that on that day 
he accompanied her to the vicinity of her brother’s house, 
and while he remained at a convenient distance, sent her 
into the house, but she went there for the purpose of pro- 
curing assistance to enable her to get her clothing from her 
father’s; that she failed in the object of this visit, and 
afterwards met him where he had been left; on her return 
to him, she was accompanied by her sister and sister-in- 
law, and by their persuasion she was permitted to return 
to the house with them, where she remained secreted for 
a portion of two days, when she left on hearing repeated 
reports of a pistol, which she declared was the signal for 
meeting agreed on between them ; from that time she was 
lost sight of by the family until her dead body was found, 
six months afterwards, in the river. The crime waz com- 
plete on the day of her flight, and nothing that occurred 
afterwards had the slightest tendency to weaken these 
strong proofs of the defendant’s guilt. Besides, it was not 
essential to the guilt of the defendant that he should have 
been notified of the father’s unwillingness to relinquish 
his dominion over his child, and of all the circumstan- 
ces that tended to demonstrate his purpose. The father 
was not bound to declare to him his apprehensions and to 
require him to desist; he was under no obligation to re- 
monstrate with him, that he might arrest the commission 
of the offense which he feared he contemplated. Sucha 
course might have tended to precipitate the catastrophe 
he was anxious to avert. 
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4. The libel for divorce was admissible as a circumstance 
to corroborate and strengthen the proofs of the state; the 
fact that it established beyond controversy was already in 
evidence on the part of the defendant; and had it been ob- 
jectionable for other reasons, which were not suggested and 
which do not occur to us, still we are at a loss to see what 
injury it could have done the defendant. 

5. There was no error in excluding evidence of the prose- 
cutor’s harsh treatment of his family ; whether he treated 
them kindly or otherwise was no concern of the defendant; 
certainly he was not responsible to the defendant for any 
shortcoming in this respect; and although he was amen- 
able to the courts for this violation of his social duty, yet 
this did not justify the violent interference of the defend- 
ant, and excuse his open disregard of parental authority, 
by fraudulenly enticing and carrying off this girl. But 
even if this testimony, as was insisted, tended to show that 
the departure of this unfortunate child from her father 
was her own unaided act, and repelled, in a measure, the 
defendant’s participation in her flight, yet he had the full 
benefit of it, for, at a subsequent stage of the case, the 
matter was gone into fully, and the result of the investiga- 
tion was a complete vindication of the father’s conduct. The 
allegation was shown to be groundless; the defendant was 
not therefore injured by its rejection when it was first 
offered. 

6. When Sarah Noles, a female witness on the stand, 
was asked if she did not have children, she replied she 
had one child, but manifested resentment at the question, 
and an evident reluctance to answer. She was then asked 
if she had ever been married.—Objection was made to this 
question by the state’s counsel, and in reply to the objec- 
tion, the court stated that the witness need not answer the 
question. She declined to make answer, and the court 
ruled out the answer to the former question. Objection 
is made by the defendant to this ruling. There could have 
been but one purpose in offering this evidence, and that 
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was to impair the force of the witness’s testimony ; in other 
words, to discredit and impeach it. It is not denied that 
a witness, fully appriscd of his rights in this respect, may 
voluntarily answer questions tending to degrade or crimi- 
nate him ; but no such question seems to have been made or 
passed upon by the court below. It is equally undeniable, 
however, that he is not required to testify to any matter 
which may criminate or tend to criminate him, or which 
shall have a tendency to bring infamy or disgrace, or public 
contempt upon himself or any member of his family. Code, 
§3814, and citations of cases there; Jd., §3854, sub-sec. 3; 
sec. 1, par. vi., Bill of Rights, Code, §4998. Our court has 
upheld this right with a steady hand, and has never suffered 
it to be impaired, or trenched upon, by evasion or in any 
other manner. In this respect, it has never allowed a wit- 
ness to be entrapped or imposed upon. It has made it the 
imperative duty of the judge to see that he is not cireum- 
vented, going so far as to declare that the party himself can- 
not “ even waive this protection, for the law is, in this re- 
gard, his guardian.” 14 G@a., 258. This case does not require 
us to go to the extreme length laid down by that last cited, 
and it is proper to say that, without qualification, we can- 
not give our sanction to the doctrine there announced; 
indeed, we think that its latitude is not warranted by the 
case of Lee vs. Read, 5 Beavan, 381, 385, relied on to sup- 
port it. All that was held by the master of the rolls in 
that case was, that a party, by a previous covenant to 
answer a bill within a given time, did not thereby waive 
the protection that the law gave him from disclosing mat- 
ter that might tend to criminate him; that, notwithstand- 
ing such agreement, he might protect himself by demurrer, 
plea or answer, or in any way in which he could bring the 
matter fairly under the consideration of the court. As 
thus qualified, the principle announced, we think, is sound, 
and fully sustains the action of the court in the present 
case. 

7. A careful consideration of this record satisfies us that 
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the verdict is not only fully sustained, but is required by 
the evidence. It would be difficult to make out a case less 
open to doubt. 

Judgment affirmed. 








Tue Otp Hickory Distittinag Company ef al. vs. BLEYER 
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1, A demurrer to a bill could not be made and disposed of in vaca- 
tion and before the term of court to which the bill was returned 
had arrived; and although it could then be used as cause shown 
against the grant of an injunction or ne exeat, or the appointment 
of a receiver, it stood over for a hearing at the term to which the 
bill was returned. Under the law, it could only be heard then, or 
thereafter upon notice or order that it be heard in vacation 

(a.) Although a demurrer for want of equity may have been urged 
as cause against the grant of an injunction, and although the in- 
junction may have been granted, and that judgment may have 
been affirmed by this court, yet this does not preclude the defend- 
ants from insisting on its demurrer in term, and does not estop the 
court from passing on It. 

(b.) Where the order dismissing the bill was general, and the judg- 
ment was not puton any particular ground, if any one or more of 
the grounds taken requires the decision, it will be affirmed. 

(c.) The allegations of this bill are not sufficient to show the neces- 
sity for the interposition of a court of equity. 

(d.) It would have been proper, if not necessary, to make the cred- 
itors preferred by the assignment parties to the bill, where the 
preference given to them was alleged to have been fraudulent. 

(e.) On the hearing of a bill which prayed both for an injunction and 
the grant of the writ of ne ereat, an order, refusing the latter writ, 
provided the defendant would give a bond, with security, to make 
good any judgment found in favor of the complainant, was error. 

(f.) That an assignment is void because no sworn schedule of the 
effects of the assignor is attached was equally available to set it 
aside by legal proceedings as by those in equity. 

(g.) The bill, being dismissed on demurrer, carried with it the inter- 
locutory orders made thereon and the bond given in compliance 
with such orders; and an order directing the writ of ne exeat to be 
discharged and the bond to be cancelled, if not superfluous, merely 
embodied the inevitable legal conclusion from the dismissal. 

(h.) The writ of ne ereat will only issue where the defendant is re- 

moving or about to remove himself or his property or the specific 
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property to which complainant claims title or in which he claims 
an interest; it must appear that no adequate remedy is afforded 
at law, and the bill must be verified by one or more of the com. 
plainants. An affidavit by an agent or attorney, or by complain- 
ants themselves, that the allegations are true to the best of affi- 
ant’s knowledge and belief. is insufficient. 

February 7, 1885. 


Equity. Practice in Superior Court. Injunction and 
Receiver. Demurrer. Judgments. We Ezeat. Assign- 


ments. Before Judge Rongy. Richmond Suverior Court. 
October Adjourned Term, 1883. 


To the report contained in the decision, it is necessary 
to add only the following: The Old Hickory Distilling 
Company et ai. filed their bill in Richmond superior court 
on December 13, 1882, alleging that they were creditors 
of Max Brown, who had been doing business under the 
name of M. Brown & Company, and were so admitted 
to be in the deed of assignment of said Brown; that 
their debtor, who had been carrying on a liquor and 
cigar business, had within the past twelve months bought 
over $20,000.00 worth of stock; that he had made no 
sales on credit and lost nothing from bad debts; that on 
December 4, 1882, Brown executed a pretended deed of 
assignment to Samuel T. Bleyer of his stock and accounts, 
alleging the same to be all the property owned, possessed 
or held by him, for the benefit of his creditors, including 
complainants, preferring therein the Bleyer Distilling 
Company for $5,500.00, L. Blam & Company for $2,805.00 
and Pfeifer & Company for $500.00, all non-residents and 
of unknown financial ability; that Brown demanded and 
received of Bleyer, as a consideration for and condition 
precedent to the execution of the assignment and prefer- 
ence to the distilling company, payment of the sum of 
$1,000.00, and that this sum was in the possession of Brown 
at the time of the execution of the pretended assignment ; 
that the sum of $500.00 was paid by Blum & Company 
for like purpose at the same time, and this also was in the 
possession of Brown at the time of the execution aforesaid ; 
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that neither these sums nor any part of them were in- 
cluded in the schedule and inventory annexed to the as- 
signment; that Brown had other’ sums of money, a large 
quantity of cigars and about twenty barrels of liquor in 
his possession and ownership at the date of the assignment 
and not embraced therein; that Bleyer has taken posses- 
sion of the assigned property, sold large portions of it, and 
will pay the proceeds to the alleged preferred creditors un- 
less restrained from so doing; that the assignment is fraud- 
ulent and void, as also are the preferences; that Bleyer 
therefore holds the property as a trust fund for the equal 
payment of all the creditors of Rrown without preference; 
that unless restrained, Bleyer, who is a non-resident, as 
are all the preferred creditors, will sell the property and 
pay over the proceeds to them, leaving complainants reme- 
diless. Wherefore they prayed that Bleyer be enjoined 
from making further sales of the property and from paying 
out any proceeds therefrom to the preferred creditors un- 
der the authority of the assignment, or in any way dis- 
posing of the same in execution thereof; that a receiver be 
appointed to take charge of this and the other. property 
held by Brown; for writ of ne exeat, preventing Bleyer 
from removing himself or any of the property or its pro- 
ceeds beyond the jurisdiction of the state, and for general 
relief. 

The bill was sworn to by one of counsel for complain- 
ants, who stated that the facts therein recited, so far as 
they related to his own acts and deeds, were true, and so 
far as they related to the acts of others, he believed them 
to be true. The order of December 13, 1832, was passed 
by Judge Snead; the order dismissing the bill and dis- 
charging the ne ereat by his successor, Judge Roney. 


Foster & Lamar, for plaintiffs in error. 


ADOLPH BRANDT; Frank H. Mitr, for defendants. 
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Hatt, Justice 


On the 13th day of December, 1882, his honor, Judge 
Snead, of the Augusta circuit, ordered the defendants to 
show cause before him, at chambers, on the 29th day of 
that month, “why the prayer of the complainants, and 
especially so much thereof as prays the appointment of a 
receiver and the granting of the writs of ne exeat and in- 
junction should not issue and be granted.” The defend- 
ants did not await the arrival of the day appointed for 
hearing the cause, but, on the 15th day of December, noti- 
fied the complainants that, on the 26th day of the month, 
they would move the presiding Judge to dissolve the tem- 
porary injunction and the restraining orders passed by 
him in the cause. On the latter day, they appeared and 
demurred, and by the:r demurrer showed for cause why 
these orders should be vacated and set aside; that com- 
plainants had not by their bill “ made or stated such a case 
as does or ought to entitle them to the relief thereby 
sought and prayed for against defendants or either of 
them.” Upon hearing this irregular and altogether unu- 
sual upplication, the judge passed an order “that the 
injunction be dissolved pro tanto, except as to the writ of 
ne exeat ; that is to say, the defendant, Bleyer, will give 
bond in the sum of one thousand dollars, payable to com- 
plainants, tomake good any judgment obtained by com- 
plainants, upon doing which the writ of ne exeat is re- 
fused.” Under this unprecedented order, the defendant, 
on the 29th day of December, gave the bond required by 
it, with one B, Dub as his security ; thereafter, on the 18th 
day of January, 1883, the defendant, Bleyer, took a bill 
of exceptions to this decision, and brought it by writ of 
error to this court, and when reached in its order on the 
call of the docket, he failing to appear and prosecute, it 
was for that reason dismissed, and the judgment excepted 
to was thereby affirmed. At the return term of the bill, 
the defendant, Bleyer, appeared in the superior court and 





SEPTEMBER TERM, 1884. 205 


The Old Hickory Distilling Company et al. vs. Bleyer et al. 


demurred to the same, upon the following additional and 
special grounds 

(1.) There was a misjoinder of complainants. 

(2.) For want of proper parties, the preferred creditors 
under the assignment from Brown to Bleyer not being 
made defendants. . 

(3.) That complainants had an adequate remedy at 
law. 

(4.) For multifariousness as to the relief prayed. 

(5.) That no copy of the assignment was exhibited and 
no reason given for failing so to do. 

(6.) Because the character of the indebtedness of the 
assignor to complainants, which was alleged not to be due, 
was not set forth. 

At a subsequent day in the same term, a motion in writ- 
ing was made by Bleyer “to dismiss the bill, or in default 
thereof to vacate the writ of ne eveat, and to cancel the 
bond given thereunder, and to discharge the surety to the 
same,” 

(1.) Because both complainants and defendant, Bleyer, 
were at the time of the filing of the bill, and have since 
been, non-residents of the state, and in view thereof, no 
writ of ne exeat could issue at their instance and against 
said defendant, under the laws of this state. 

(2.) Because the bill is not so verified as to authorize 
the issuing of this writ, the affidavit being only upon in- 
formation and belief, the law requiring the statements and 
charges in the bill to be sworn to positively. 

The demurrer and motion were heard together, and after 
consideration and argument, the presiding judge sustained 
both, and ordered the bill to be dismissed, and the writ of 
ne exeat directed by his predecessor in office to be dis- 
charged and the bond filed pursuant thereto to be cancelled 
and set aside. This decree was excepted to by the com- 
plainants; various errors were alleged to exist therein, and 
upon this assignment of errors, it is brought to this court 
for review. 
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1. The complainants insist that the matters involved in 
the demurrer, as amended, and in the motion were adjudi- 
. cated in their favor by the decision of the judge upon the 
first showing made by the defendant in relation thereto, 
and by the dismissal of the writ of error excepting to the 
same by this court, which was an affirmance of that judg- 
ment. This presents the point as to how far the special 
matters set forth in the second demurrer and in the motion 
were involved in the first. The first demurrer was general, 
and asserted that there was a want of equity in the bill to 
entitle the complainant to the relief prayed; it set forth 
none of the special grounds of defence insisted upon at 
the return term of the bill. It was made in vacation, and 
before the term of the court to which the bill was returned 
had arrived. It is well settled that the demurrer could 
not be finally disposed of at that time “nd could only be 
used as cause shown against the issuing of the processes 
prayed; it stood over for a hearing at the term to which 
the bill was returned; under the law it could only be heard 
then, or thereafter upon notice or order that it be heard in 
vacation. Murphy vs. Tallulah Fire Engine Company, 
72 Ga., 196. Although the judge, on the motion to 
dissolve the injunction, must necessarily have considered 
that there was equity in the bill, as appears from the order 
he made in the face of the denial of that fact, set up in the 
general demurrer, yet that judgment, although it was 
affirmed by this court, upon exceptions taken to it, will not 
preclude the defendant from insisting upon his demurrer 
in term, and does not estop the ccurt from passing on it. 
In the National Bank of Augusta vs. Printup Bros. & 
Co. et al., 63 Ga., 570, it. was held that “ matters presented 
and overruled on a motion to dissolve an injunction may 
be again urged, at the proper time, on demurrer to the bill, 
if they are pertinent as grounds of demurrer.” On page 
576 of this case, it is said “that the purpose of an inter- 
locutory injunction is wholly provisional ; it is preliminary 
and preparatory; it looks to a future and final hearing, 
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more deliberate, solemn and complete than any which has 
been had, and while contemplating what the result of that 
hearing may be, it by no means forestalls it or settles what 
it shall be.” Again, Zd., 577, it is said “ there is, with re- 
spect to the merits of the main case, nothing final, either 
in granting or keeping on foot an interlocutory injunction ; 
and the rigid, stationary condition which any proper con- 
ception of res adjudicata involves arises out of judgments 
only which are final in their nature.” In 68 Ga., 466, it 
is declared that, ‘on the application for an injunction at 
chambers, the sole question is the grant or refusal of that 
writ Nojudgment overruling the demurrer was then ren- 
dered, and none could have been rendered (58 Ga., 184) on 
the mere application for injunction.” 

It follows, therefore, that the general demurrer, together 
with such grounds of special demurrer as were added, was 
in order for a hearing at the return term of the bill, and 
that the previous interlocutory proceedings at chambers 
interposed no bar to a consideration of the questions 
thereby raised. The order dismissing the bill upon the 
demurrer was general; it was not put upon any particular 
ground, and whether all the grounds were well taken is 
not material, if any one or more of them requires the 
decision. 

We cannot say, under our rulings in Cohen & Co. vs. 
Morris & Co.,70 Ga., 318, and Crittenden Bros. and others 
vs. Coleman & Co. et al., 1b., 293, that this bill contained 
enough to authorize a court of equity to take cognizance 
of it, or that a court of law was incapable of affording the 
complainants an adequate remedy. Few or none of the 
special circumstances are set forth in this bill, which were 
considered essential in those cases to maintain the juris- 
diction of the court of equity; it does not allege that the 
goods assigned were those furnished by the complainants, 
and that they were obtained by fraudulent and false rep- 
resentations of the solvency of the assignor. Neither the 
particulars of the indebtedness from him to the complain- 
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ants nora copy of the assignment attacked is exhibited or 
set forth to or by the bill, and the 5th and 6th grounds of 
the demurrer specifically claim, and properly so, that 
it is wholly insufficient in this respect. 

It would have been proper, too, if not necessary, to make 
the creditors preferred by the assignment parties to the 
bill; it is not known who they were, and the preference 
given to them is alleged to have been fraudulent. 
When an issue is presented so vitally affecting their 
rights, it should not be passed upon without giving them 
an opportunity to be heard. They surely would not be 
bound by a decree rendered behind their backs. That the 
relief prayed was contradictory and incongruous was de- 
cided by this court in a case growing out of this assign- 
ment. Bleyer vs. Blum et al., 10 Ga., 558. We there held 
that the complainant was not entitled to a receiver, and 
at same time tothe writs of injunction and ne eveat ; that 
the order appointing the receiver and requiring the as- 
signee to turn over to him the effects assigned was incon- 
sistent with the writ of ne exeat awarded at the same time 
and the bond he was required to give thereunder. In this 
case, there was no order either for an injunction or receiver, 
and none for the ne exeat, but it was directed that it should 
not issue if the defendant gave bond and security to make 
good any judgment found in favor of the complainants. 
That this mode of proceeding can be substituted for the 
bond prescribed by the statute upon the arrest of the de- 
fendant, under the writ of ne exeat, we are not prepared 
to hold; the bond ordered was not the one that the de- 
fendant was required to give to relieve himself from the 
arrest, but it imposed other and more onerous conditions 
than those prescribed by law, as was also decided in Bleyer 
vs. Blum. The only ground set forth for invalidating the 
assignment was the wantof a sworn schedule of the effects 
of the assignor annexed thereto and recorded therewith, 
as prescribed by law, and this ground was equally avail- 
able to set it aside by legal proceedings as by those in 
equity. , 
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[he bill was properly dismissed on demurrer, and the 
dismissal carried with it the interlocutory orders made 
thereon, and the bond given in compliance with such or- 
ders. The effectof the decree was to extinguish the bond 
and release the surety; so that the latter part of the order 
to that effect, if not superfluous, merely embodied the in- 
evitable legal conclusion, and was doubtless inserted ex 
abundanti cautela. 

While this dispenses with the consideration of the ques- 
tions made by the motion filed with the demurrer, it may 
not be improper to remark that, under the provisions of 
the statute authorizing the writ, the allegations of this bill 
made no case for a ne exeat, under the Code, §§3226, 3227. 
It may issue, according to sub-sec. 7 of §3226, at the in- 
stance of any person interested legally or equitably in any 
property about to be removed, where no adequate remedy 
is afforded at law, and the following section expressly re- 
quires that the applicant for the writ shall show that no 
adequate remedy is afforded at law, and that the defendant 
1s either removing, or about to remove, himself or his prop- 
erty, or the specific property to which the complainant 
claims title or in which he claims an interest. In order 
to obtain this harsh and summary remedy, “ the allegations 
of the bill must be verified by one or more of the complain- 
ants, and the judge may, in his discretion, require the 
complainants to give bond and security for the payment 
of any damages which the defendant may recover of him 
for suing out the writ before granting any order for issu- 
ing the same, and may require a verification by all or any 
of the complainants. Code, §3230, and the citations there- 
under, show that an affidavit by an agent or attorney, or 
by the complainants themselves, that the allegations are 
true to the best of affiant’s knowledge and belief, as in 
this case, is insufficient. The very condition in this sec- 
tion is taken from the cases cited thereunder. 

Judgment affirmed. 

v 74-14 
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41. A woman being entitled to a distributive share of an estate loca- 
ted in Georgia and South Carolina, entered into an antenuptial 
contract in 1847, in order to secure herself the sole right to dis- 
pose of her separate property, so as to take effect after the death 
of either herself or her intended husband, notwithstanding her 
coverture, and to relinquish any claim she might have to dower or 
other provision from his estate, in case she survived him. Both 
herself and her intended husband were then and afterwards resi- 
dents and citizens of South Carolina. The marriage settlement 
recited that she was entitled to a distributive share of the estate, 
and gave tothe husband during the coverture the right to enjoy, 
for his use, all the interests and profits of the estate, but should he 
survive his wife, then the property was to go to such persons as 
she, ‘‘by her last will and testament in writing duly executed, 
should direct, limit or appoint, to the intent that the same may not 
be at the disposal or subject to the control, debts, forfeiture or 
engagements of the said (intended husband), but in default of such 
direction, limitation or appointment, then to the heirs of said (in- 
tended wife).’’ Her distributive share of the undivided estate 
being set apart, it was conveyed in 1850 to her trustee ‘for the 
uses and purposes and subject to the agreements, provisions and 
limitations in all respects’’ of her marriage settlement, ‘‘and for 
no other uses, purposes or limitations whatever.’’ The wife died 
in 1857, intestate: 

Held, that the heirs of the wife should be determined according to the 
laws of South Carolina then of force as to the persons then an- 
swering that description. 

(a.) Marriage contracts in writing are to be liberally construea, to 
carry into effect the intention of the parties; and no want of form 
or technical expression will invalidate them The intention of 
the parties is the cardinal rule of construction. Attendant and 
surrounding circumstances may always be resorted to, and proof 
of the local-usage or understanding of words is admissible to ar- 
rive at the meaning intended by the parties. 

(b.) A partition having been had under the law of South Carolina, 
giving the husband one-third and the children two-thirds of the 
wife’s estate, the children held title to the share received by them 
in Georgia. and it could not be subjected to the debts of the hus- 
band. 

2. If the settlement were construed under the laws of Georgia, the 
husband would take nothing under the designation of ‘‘heirs,’’ 
but the property would pass to the children, such being the evi- 
dent intention of the parties 
January 6, 1885 
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Construction of Laws. Comity. Husband and Wife. 
Marriage Settlements. Heirs. Words and Phrases. Title. 
Before Judge Roney. Richmond Superior Oourt. April 
Term, 1884. . 


Reported in the decision. 
M. P. Carrott; F. H. Mitusr, for plaintiffs in error. 
W. T. Gary; R. L. Prerce., for defendant 


Hatt, Justice. 


John Ransey, of South Carolina, at the time of his death, 
was seized and possessed in his own right of the land in 
dispute, situated in Richmond county, Georgia. Maria 
Theresa Bowers, as one of his heirs, was entitled to a dis- 
tributive share of his entire estate, which was located both 
in Georgia and South Carolina. Before a distribution of’ 
the estate was had, the said Maria Theresa, in contempla- 
tion of a marriage then about to be had and solemnized 
between her and Angus P. Brown (they both then and 
afterwards being residents and citizens of the state of South 
Carolina), in order to secure to herself the “sole” right 
to dispose of her separate property, so as to take effect 
after the death of either herself or her intended husband,. 
notwithstanding her “coverture,” and to relinquish any 
claim she might have to dower or other provision from 
his estate, in case she survived him, on the 24th day of 
September, 1847, carried into effect this purpose, and an 
indenture tripartite between them and a trustee named 
therein was duly executed, and the marriage took place.. 
This settlement was properly recorded both in South Car- 
olina and in Georgia; it specifies all her property, and 
particularly sets forth that “she is entitled to receive as a. 
distributee the one-fifth of the estate of the late John Ran 
sey, deceased (which estate is undivided), and consists of” 
lands, negroes and money, amounting to some ten or fifteen. 
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thousand dollars, as her distributive share.” The pariicular 
provision of the trust deed, which is important in the deter- 
mination of the questions raised by this record, is that 
which gives to the husband during the coverture the right 
to enjoy, for his own use, all the interest and profits of the 
estate, but should he survive the wife, then the property 
was to go to such persons as she, ‘“ by her last will and tes- 
tament in writing duly executed, should direct, limit or ap- 
point, to the intent that the same may not be at the dis- 
posal or subject to the control, debts, forfeiture or engage- 
ments of the said Angus P. Brown, her intended husband, 
but in default of such direction, limitation or appointment, 
then to the heirs of said Maria Theresa.” 

Upon the distribution of John Ransey’s estate, the 
plantation in Georgia was assigned to Mrs. Brown, at a 
valuation of some $7,000. In pursuance of this assign- 
ment, made by the proper authority in South Carolina, 
and to carry it into effect, Ransey’s administrator in 
Georgia, on the 7th day of March, 1850, conveyed the 
premises to her trustee, “for the uses and purposes, and 
subject to the agreements, provisions and limitations in 
all respects,” of her marriage settlement, giving the par- 
ties thereto, its date and its record, “and for no other uses, 
purposes or limitations whatever.” Mrs. Brown died at her 
residence in South Carolina in December, 1857. The hus- 
band, who survived her, sometime thereafter, claiming to 
be one of her heirs under the law of South Carolina, had 
this land partitioned. He took one-third of it, and assigned 
the remaining two-thirds to the claimants, who were her 
children, and were conceded, under that law, to be her other 
heirs. Ifthe land descended, irrespective of the provis- 
ions of the marriage settlement and of the statute of the 
state where she was domiciled at the time of her death, 
and passed under the law of Georgia, it was admitted that 
the husband was her sole heir. 

The land was levied on by attachment, issued on the 
third day of July, 1883. The claim was made to the two- 
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thirds thereof assigned to them, and of which they had 
been in possession for more than seven years previous to the 
levy, by the surviving children of Mrs. Brown. There was 
no dispute as to any of these facts; indeed, such of them as 
are material were admitted. At the trial, the plaintiff took 
upon himself the burden of proof, and when he had closed 
his evidence, the claimants moved “a non-suit,” which 
was refused. Under the charge of the court, a verdict was 
returned finding the property subject. A motion was 
made for a new trial, upon various grounds, which was 
overruled. In order to dispose finally of this case, it is 
necessary to notice only the following grounds of this 
motion: 

(1.) That the court erred in refusing to grant the mo- 
tion made by claimants’ counsel for a non-suit. 

(2.) There was error in charging these written requests 
of plaintiff’s counsel : 

(a.) “If the jury believe from the evidence that Brown 
and his children believed they were the heirs of Mrs. Brown, 
and divided and went into possession of the land on that 
idea, they must find for the plaintiff.” 

(b.) “If the jury believe from the evidence that the. 
claimants did not rely upon the gift alone as title from 
their father, and take and hold in good faith at the begin- 
ning and during their possession, and make such valuable 
improvements as an owner would have dohe, they, cannot 
make out a good title by parol gift and seven years’ pos- 
session. Before the jury can find there was a parol gift 
of land, they must find from the evidence that the children 
took from the father a gift of land, which they and he both 
thought was the land of the father, and relied solely and 
in good faith upon the Georgia statute allowing such gifts, 
for their title.” 

(3.) Because there was error in refusing to charge these 
requests made in writing by claimants’ counsel : 

(a.) “That if it appears that the deed from the admin- 
istrator of Ransey to Wilson, trustee, under the marriage 
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settlement, was recorded in Richmond county, March 15, 
1851, prior to the death of Mrs. Brown, and that the deed 
conveyed the realty by express reference to the marriage 
settlement as recorded in South Carolina, ‘for no other 
uses, purposes and limitations whatsoever,’ and plaintiff 
has introduced this marriage settlement to subject the land, 
that the question of who are the heirs of Mrs. Brown at 
her death, if she died intestate, and left her husband sur. 
viving her, is to be determined by the laws of South Caro- 
lina then of force as to the persons then answering that 
description; and the parties, if they contracted, with the 
laws of South Carolina of force, are estopped by the pro- 
visions of these laws as to who are heirs at law.” 

(4.) “That under the marriage settlement of September 
24, 1847, the words, ‘then to the heirs of the said Maria 
Theresa Brown,’ mean, under the provisions of the instru- 
ment and laws of Georgia, children ; and the estate in re- 
mainder, upon the death of Mrs. Brown, leaving her hus- 
band surviving, passed to her children.” 

1. Weare satisfied that the law of the case was correctly 
stated in these requests of the claimants to charge, and 
that there was error in refusing them, and in giving those 
of the pluintiff’s counsel. This case was presented to the 
court upon very able and exhaustive arguments by the 
counsel for the: respective parties, and since it has been 
heard, we have been enlightened and greatly aided by the 
research and learning of distinguished counsel upon the 
principle involved in the case of Guerrard vs. Guerrard- 
Though last argued, that case was first decided. That was 
the case of a will executed in Pennsylvania, which conveyed 
lands in Georgia. The legatees were designated as “ the 
right heirs” of the testators. We held that the land sit- 
uated here should go to the persons who would have been 
embraced in that term according to the laws of Pennsyl- 
vania. The authorities are all reviewed in that case, and 
we are well satisfied with the conclusion there reached. 
It is true that was a will and this a trust deed. In con- 
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struing either, the great object is to ascertain the inten- 
tion of the parties. The law on the subject is clearly stated 
in section 1777 of our Code, which in express terms de- 
clares that “every marriage contract in writing, made in 
contemplation of marriage, shall be liberally construed to 
carry into effect the intention of the parties, and no want 
of form or technical expression shall invalidate the same.” 
This benign and just rule was codified from our former de- 
cisions. 3 Ga., 367; 25 /d.,305. The intention of the par- 
ties must be carried out, even though we have to disregard 
rules of grammatical construction to effectuate it 39 Jd., 
648. This ascertainment of the intention is the cardinal 
rule in the construction of all contracts (Code, 2755), and 
while the rules of grammatical construction usually govern, 
they may be disregarded to effectuate the intention ; sen- 
tences and words may be transposed, and conjunctions 
substituted for each other, and in cases of extreme ambi- 
guity, where the instrument, as it stands, is without mean- 
ing, words may be supplied. Attendant and surrounding cir- 
cumstances may always be resorted to, to aid in ascertaining 
the intention. It is likewise admissible to receive proof 
of the local usage or understanding of words to arrive at 
the meaning intended by the parties. Code, 2757, sub-secs., 
1,2, 8. Maxwell vs. Hoppie et al., 70 Ga., 152, 160, fur- 
nishes a striking instance of the application of these rules 
to a post-nuptial settlement, fo prevent the intention of 
the parties to it from being defeated. This was doubtless 
a leading reason for the rule announced in section 8§ of the 
Code, that the validity, form and effect of all writings and 
contracts are determined by the laws of the place where 
executed, but when such writing or contract is intended 
to have effect in this state, it must be executed in con- 
formity to the laws of this state Grote vs. Pace. 71 Ga., 
231, 237, 238. 

2. If this settlement is to be interpretea by the laws of 
Georgia, as plaintiff’s counsel insist, the result would not 
be so favorable to their client as it was under the arrange- 
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ments which his creditors now seek to set aside. In the 
event of the wife’s failure to convey the estate settled, as 
it was stipulated she might, the husband, as we think, 
could take nothing.under the limitation to her “ heirs.” 
This word, as there used, was a designation of the persons to 
whom the estate would pass upon the happening of that 
contingency ; these persons were the wife’s “ Aaeredes 
facti” as contradistinguished from those who, in the ab- 
sence of the agreement, would have been her heirs under 
the statute of distributions and descents, The main scope 
and purpose of this agreement seem to have been the sub- 
stitution of others than the statutory heirs as those who 
should ultimately take, if the wife died without exercising 
the power with which she was invested, notwithstanding 
her coverture. The estates of the respective parties to 
the marriage are kept separate and distinct. In consider- 
ation that the wife renounces all claim or right to dower, 
or other provision out of her husband’s estate, he relin- 
quishes every interest in her estate, except the usufruct 
of the same during the coverture. The bargain seems to 
have been a fair and equal one, not in contravention of pub- 
lic policy, or of any law of which we are aware. Such ar- 
rangements have been frequently sanctioned by this court, 
and carried into effect according to the intention of the 
parties. In confirmation of this view, we cite two cases 
determined at the present term of the court: Dunbar & 
Co. vs. Mize* and Sasser vs. M: Williams.t There are no 
facts in this case to authorize any inference of a gift from 
defendant to the claimants; they take as purchasers under 
the marriage settlement of their parents, and the consid- 
eration of the various questions growing out of this sup- 
po ed gift had no place in this trial. The levy should have 
been dismissed upon claimants’ motion to non-suit, but 
that having been declined, the charges requested by the 
plaintiff should not have been given, and those requested 


*74 Ga, 130., +73 Id., 678. 
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by the claimants should not have been refused. The plain- 
tiff utterly failed to make out a case entitling him to subject 
the property levied on to his debt. and nothing remains 
but to order the 

Judgment reversed. 


DicKINSON vs. MANN. 
(Jackson, C. J., not presiding, on account of providential cause.] 


1, A judge of the superior court cannot pass upon a motion for new 
trial injvacation, without an order for that purpose passed in term 
time; and if the order designates a time and place of hearing, the 
power is restricted thereto, unless the hearing be continued for 
good cause then and there shown. 

. Where a judgmentis void for want of jurisdiction in the court 
rendering it, it may be excepted to, and this court is bound to pass 
upon it when so made. 

(a.) The distinction between cases in which a motion to dismiss must 
be made in the court below and those in which a void judgment 
may be brought directly to this court, is recognized in 69 Ga., 729. 

(b.) The presence of counsel at the hearing and their acquiescence 
in the continuance will not be inferred, unless they appear from 
statemen*s made in the record 
September 16, )884 


New Trial. Practice in Superior Court. Practice in 
Supreme Court. Judgments. Nullities. Waiver. Be- 
fore Judge MersHon. Decatur Superior Court. May 
Term. 1884. 


Reported in the decision. 


Russet, & Hawes, by J. H. Lumpxry, for plaintiff in 
error 


Joun Kk. Donatpson; O. G. Guruey; M. O’Ngat, for 
defendant. 


Hat, Justice. 


This case was tried at the May term, 1884, of Decatur 
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superior court, when the jury returned a verdict for the 
plaintiff, and defendant moved for a new trial. This mo- 
tion being made and filed, the presiding judge, on the 15th 
day of May, before the close of the term, passed this or- 
der: 

‘‘ The defendant having made a motion for a new trial in said case, 
on the grounds therein stated, and said grounds having been ap- 
proved by the court, and it appearing that it is impossible to make 
out and complete a brief of the testimony in said case before adjourn- 
ment of court, it is therefore considered and adjudged by the court 
that the said motion stand continued until the second day of June, 
1884; that it be heard at chambers, and that defendant have until 
the 20th day of May, 1884, tomake out and file brief of testimony, 
without prejudice.” 


And afterwards, on the 6th day of June, at his cham- 
bers in Brunswick, he sustained the motion and ordered 
the new trial, reciting in the order that the motion had 
been submitted to the court without argument. It does 
not affirmatively appear, either from the transcript or bill 
of exceptions, that the hearing of the motion was con- 
tinued from the 2d day of June, the ‘time appointed for 
the hearing, to the 6th day of the same month, when it was 
heard and disposed of, or that counsel were’ present on 
either day, or that they, by their acquiescence or otherwise, 
gave their consent to the postponement of the hear- 
ing, or in fact knew that it had been postponed. It will 
be observed, too, that no place was designated in the order 
at which the hearing was to be had. A bill of exceptions 
was duly tendered and certified, and among others, the 
plaintiff assigned as errors, that the court had no jurisdic- 
tion to pass the order awarding the new trial at the time 
and place it was done; and further, that it had neither 
jurisdiction nor power, under the law, to grant a new trial 
until the brief of the evidence had been approved and 
filed ; the brief, it appears, was approved on the 6th day 
of June, and subsequently filed. The order providing for 
the hearing out of term required it to be made out and 
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filed by the 20th day of May The other assignments of 
error were not insisted on. 

1. In Walker vs. Banks et at., 65 Ga., 20, 1t was held 
that the judge of the superior court could not pass upon a 
motion for a new trial in vacation, without an order for that 
purpose passed in term time; and if the order designated 
the time and place of hearing, the power was restricted 
thereto, unless the hearing be continued for good cause 
then and there shown. This case interprets and gives effect 
to section 249 of the Code, which inhibits the judges from 
exercising any power out of term time, except the author- 
ity be expressly granted, but allows them, by an order 
granted in term, to render a judgment in vacation. In 
rendering such judgment in vacation, in pursuance of an 
order granted in term, it has been frequently decided that 
the conditions of the order must be complied with Arnold 
vs. Hall, 70 Ga., 445, and citations. 

It is insisted, however, that unless a motion was made 

in the lower court to.dismiss the motion for a new trial 
upon this ground, and was there denied, that the excep- 
tion cannot be considered here. We are of a different 
opinion, and think that, where a judgment is void for want 
of jurisdiction in the court rendering it, it may be excepted ° 
to in the manner adopted here, and that this court is bound 
to pass upon it when somade_ The distinction was recog- 
nized by a guere put in the case of Dickinson et al. vs. 
Mann, 69 Ga., 729. 

It is further insisted that the presence o. counsel at the 
hearing and their acquiescence in the continuance of the 
case, should be inferred, unless a contrary statement is 
made in the record. Just the reverse of this seems to have 
been the ruling of this court in Cotton et al. vs. Slaughter 
et al.,69 Ga., 735 Itis there ruled that “the brief of evi- 
dence must be completed within the time allowed, or fur- 
ther time therefor must be expressly allowed.” In dealing 
with such questions, we should rather conclude that what 
does not appear does not exist. The case is tried by the 
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statements in the record, and if the counsel had been pres- 
ent, and had acquiesced in or consented to the postpone- 
ment of the hearing, a fact so essential would doubtless 
have been stated. 

Judgment reversed. 


Cotton States Lire Insurance Company vs. EDWARDS, 


administratrix. 


. The continuance of cases on account of the absence of counsel is 


not favored, and such absence is no cause for postponement, un- 
less in cases of necessity or misconception. Absence without 
leave, to attend trials of cases pending in other courts, is no ground 
for continuance. 


-) The judges of the superior courts are invested with discretion as 


to the continuance of cases for the term, or their postponement 
during the term, and unless such discretion is flagrantly abused in 
overruling a showing for a continuance, this court will not inter- 
fere with its exercise. 


. If no objection be made to the asking of leading questions or the 


proving by parol of the contents of writings, without showing them 
to be lost or inaccessible, the admission of such evidence and the 
allowance of such questions will furnish no ground for a new trial- 
Nor will this be changed by the fact that the moving party was not 
represented on the trial, if its counsel voluntarily absented them- 
selves, and were not present to raise objections. 


(a.) Whether leading questions are to be allowed is largely in the 


discretion of the court, and this discretion will not be controlled 
except in extreme cases, although the witness called may be the 
opposite party in the case. 


(b.) It does not appear that parol evidence was improperly admitted, 


(c. 


so as to injure the defendant. 

) What an agent does within the scope of his authority binds his 
principal, and this applies not only to his acts, but to all the rep- 
resentations made by him in that business. A corporation can 
act only by its agent, and within the line of his business: if not 
the company itself, he is its alter ego. 


* : . 22 fps 
. Where a policy of insurance contained a provision tnat if it was 


terminated by the non-payment of premiums, and for no other 
cause, after two full years’ premiums had been paid, then it should 
be valid for as many tenth parts of the sum insured as there should 
have been annual premiums paid; and where the policy was 
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thus terminated, and the secretary endorsed thereon, ‘‘ This policy 
is valid for two-tenths of the amount insured, subject to the terms 
and conditions of the policy,’’ semble that thé policy had been 
fully executed, and the company had no further control over the 
actions of the insured in respect to his going into the torrid zone 
and other like conditions, and that his going thither thereafter 
furnished no ground for defence. 

(4.) If, after full knowledge of the fact that the insured had gone to 
the.torrid zone in violation of one of the conditions of his policy, 
and that there was a discrepancy in regard to his age, it so ap- 
pearing from the application for the policy and the proofs of death, 
the insuring company expressed satisfaction with the proofs, and 
promised payments, this amounted to a waiver of the forfeiture 
claimed to result from a failure to comply with such conditions. 

(b.) An error in stating the age of the deceased in the proof of the 
death is explainable. 

4. In §2850 of the Code, which provides that where a .oss occurs under 
a policy, and the company refuses to pay it within sixty days after 
demand by the holder of such policy, they shall be liable to pay 
him, in addition to the loss, not mure than twenty-five per cent on 
their liability for such loss, and alsoall reasonable attorney’s fees 
for the prosecution of the suit to recover the same, unless it shal be 
made to appear to the jury trying the case that such refusal to pay 
was not in bad faith; the terms ‘‘ bad faith” are not the equiva- 
lent of actual fraud, but they mean any frivolous or unfounded 
refusal in law or in fact to comply with the requisition of the policy- 
holder to pay according to the terms of his contract and the con- 
ditions imposed by statute. 

5. Where a motion for new trial is made, the respondent is entitled 
to show cause against its grant; and in this case the cause shown 
made it evident that no other verdict could have been rendered 
than that which it was sought to set aside, and a new trial was 
properly refused. 

October 21, 1894. 


Continuance. Practice in Superior Oourt. Attorney 
and Client. Discretion. Witness. Evidence. Principal 
and Agent. Insurance. Contracts. Waiver. Words 
and Phrases. New Trial. Before Judge Simmons. Bibb 
Superior Court. October Adjourned Term, 1883. 


Mrs. Emma C. Edwards, administratrix of her husband, 
H. S. Edwards, deceased, sued the Cotton States Life In- 
surance Company on a policy of insurance on the life of 
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deceased for $5,000.00. Plaintiff also alleged a demand 
and refusal to pay in sixty days in bad faith, and claimed 
damages and attorney’s fees. 

The defendant pleaded. (1.) The general issue. (2.) 
That the assured represented his age to be less than the 
proofs of death showed, whereby he paid a less premium. 
(3.) The proof of death showed the assured had violated 
the clause in the policy inhibiting him from passing into 
the torrid and frigid zones, by passing into the torrid zone, 
and going from San Francisco to Australia. (4.) That if 
defendant owed anything on the policy, it was not $5,000, 
nor any of thesums demanded, but only $789.46, the insured 
having made but two payments of premiums—one when the 
policy was issued, and the next, one year thereafter, neither 
of which was a full year’s payment, the full year’s premium 
being $198.15, and the payment being $132.15, leaving 
$66.00, with interest thereon, due each of the two years; 
and that he paid nothing from then till his death, nearly 
nine years thereafter. Bad faith was denied. 

It is unnecessary to detail the evidence, further than to 
state that the policy and two premium notes were intro- 
duced, and plaintiff testified that she made the proofs of 
death and demanded payment; that Obear, the secretary 
of defendant, both verbally and in writing, said that the 
proofs were all right, and admitted the claim, but said that 
the company could not pay, because of a notice which had 
been served on him by certain attorneys not to pay it; 
that after obtaining letters of administration, she demanded 
payment, but it had not been mad ___—‘ There was also eyvi- 
dence as to the value of attorney’s fees. The other mate- 
rial facts are stated im the decision. 

The jury found for the plaintiff $789.40, with interest, 
and $100.00 attorney’s fees. Defendant moved for a new 
trial, on the following among other grounds: 

(1.) Because the case was advanced to trial, and tried in 
the absence of both counsel for defendant, one being in 
attendance on the United States Court in Savannah. and 
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the other in attendance on the Supreme Court. [As to the 
circumstances on which this ground was based, the presid- 
ing judge did not certify the statements of the motion to be 
correct, but added the following certificate: 


** My recollection of the facts is as follows: The case was set for 
trial, under our rules, for Thursday or Friday. On Thursday morning, 
I received a telegram, announcing the sudden death of my brother, 
I left immediately for Americus, and remained there Thursday and 
Friday. On Friday night, I returned, and Saturday morning the bar 
met for the purpose of setting cases, in accordance with a notice 
given by the clerk the previous day. In accordance with our rules, 
this case, not having been disposed of the day it was set, was with 
others set on that day, the first called for setting. It was called and set 
under the rules. I donot think that either Mr. Lanier or Mr. Anderson 
were present Neither had applied for leave of absence, nor had it 
been granted toeither one. The cases were published in the Atlanta 
and Macon papers as having been set for trial on Tuesday. On that 
morning, I received a letter from Mr. Lanier informing me of his ab- 
sence, and asking me to protect him as far as I could in another case 
set for that day, but saying nothing of the Edwards case. The case 
was called for trial in its order, when the plaintiff announced ready. 
I read her counsel Colonel Lanier’s letter, and he seemed willing to 
postpone the case, if his client would consent. She declined to con- 
sent, and no legal showing for a contnuance being made, I ordered 
the case to trial, holding that counsel’s voluntary absence in attend- 
ance in the Supreme Couri, in a case not from this circuit, was not a 
legal showing. If any other rule should prevail, the judges of the 
superior courts would, in many counties, be powerless to transact the 
business of the circuit. The Supreme Court is in session most of the 
time, and eminent counsel could be employed in every circuit, and 
would be in the Supreme Court nearly all the time. It is due to my- 
self to say that when counsel have heretofore made application in 
time to attend the Supreme Court, I have never refused it. I can 
then generally arrange the business so as to excuse them.’’] 


(2), (3.) Because the verdict was contrary to evidence, 
the weight of evidence and the principles of equity. 

(4.) Because there was no evidence to sustain the ver- 
dict for attorney’s fees. 

(5.) Because the court permitted the plaintiff's counsel 
to ask the plaintiff, “ Have you got a letter in your pos- 
session in which he (meaning George S. Obear) admits 
the receipt of the proof?” and in allowing her to answer, 
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**T thought I had one with me, where he said they were 
satisfactory. He says he thinks they are all right, but 1 
thought I had one, and I thought I had it with me, where 
he said all seems right, but I had one where he says it is 
satisfactory ; I thought I had it with me ;”—this testimony 
being illegal for two reasons : one, because the letter should 
have been produced, and the other, because George S. 
Obear was not the company, and there was no evidence 
showing that he was authorized to decide for it. 

(6.) Because the court erred in allowing the fouowing 
testimony: To the question of plaintiff’s counsel to plain- 
tiff as a witness, whether she had interviewed said Obear, 
March 26th, in company with himself, and what Obear 
said and admitted at that time, she answered: “ He admit- 
ted that he owed the policy”;—such statement not binding 
said company, and being calculated to mislead the jury 
and hurt defendant. 

(7.) Because the court erred in allowing plaintiffs coun-— 
sel to prove by plaintiff, as a witness, the several sayings 
or admissions of said Obear, which appear in her evidence, 
tending, or for the purpose of, binding the defendant, there 
not being shown by proof any authority in him to bind 
said company by such sayings or admissions. 

(8.) Because the court erred in allowing N. E. Harris to 
testify, as a witness, as to the like sayings of said George 
S. Obear, for the same reason specified in the above sixth 
ground. 

(9.) Because the court erred in allowing W. Dessau, 
Esq., to testify as to the value of the fee claimed by the 
plaintiff's attorneys in said suit, there being no bad faith, 
or action of any kind on the part of defendant, proved, to 
justify such evidence as to the charge of fees in said case. 

(10.) Because the court erred in charging the jury as 
follows: “ In cases, where insurance companies, either fire 
or life, act in bad faith towards their policy-holders, the 
law mulcts them damages in attorneys’ fees, and if you be- 
lieve from the evidence that this defendant acted in bad 
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faith, and you believe these proofs were sufficient, and the 
demand was made, and they had no sufficient reason to 
give Mrs. Edwards why they failed and refused to pay this 
policy, then I charge you she would be entitled to recover 
her counsel fees”;—there being no evidence on which to 
base this charge. 

(11.) Because the court erred in charging the jury as 
follows: “If the only reason Obear gave for not paying 
this money was, that he had received a notice from Lanier 
& Anderson not to do it, that is not sufficient, under the 
law, to authorize him to withhold this money. He must 
have some legal restraint, some bill in equity, or garnish- 
ment ;”—there being no evidence as to what sort of notice 
was given, and there being other good reasons that might 
justify a withholding of the money. 

The motion was overruled, and defendant excepted. 


Lanier & ANDERSON, for plaintiff in error. 


Hitt & Harris, for defendant. 


HA... Justice. 


1. That continuances of causes on account of the absence 
of counsel are not favored has been more than once decided 
by thiscourt. Such excuses should be discountenanced ; it 
is the duty of counsel to attend, and their failure to do so 
is no cause for postponement, unless in cases of necessity 
or misconception. Such were the distinct declarations of 
this court in Allen vs. The State, 10 Ga., 85, and these 
rulings have been since followed. Both the counsel in 
this case were absent without leave and without notifica- 
tion to the court. One was attending to a case in this 
court from a circuit other than that in which this cause 
was pending, and the other to a case in the circuit court 
of the United States sitting at Savannah. This case was 
set on Saturday, under the rules of the superior court of 
Bibb county, to be heard on the following Tuesday. The 


v 74-15 
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counsel had notice that a session of the court would be 
held on Saturday for setting cases, and from the record it 
appears that one of them knew that the case was then set 
to be heard on Tuesday. He was suddenly and unexpectedly 
called away to attend to a case in this court. He wrote 
to the judge asking protection as to another case set for 
the same day, but said nothing about this. Here was no 
case of necessity or misconception. The counsel may 
possibly have believed that the case would not be. reached, 
or if reached, would not be tried until later in the term. 
This belief was not induced by any announcement of .the 
court, or any consent or agreement of the opposite party or 
his counsel, and without some such cause, it afforded no 
ground for anew trial. 63 Ga., 428. If counsel take the risk 
of having the case called and tried in his absence, this also 
is no ground fora new trial 69 /d.,767. Absence with- 
out leave, to attend trials of cases pending in other courts; 
is no ground for the continuance of causes. 66 /d., 344; 
38 /d., 491; 10 Zd.,&5. Nor is such absence to attend the 
legislature, where counsel is a member of that body (31 
Id., 35), or to meet “other engagements.” 21 /d.,6. Upon 
each of these several subjects, see 66 Zd , 157; 61 Jd., 419; 
65 Jd., 466; Poppell vs. The State, 71 Ga., 276. Nor 
does it make any difference that the absent counsel 
has in his possession papers material to the case. Hook 
vs. Teasley, 72 Ga., 901, and cases cited. ; 
The presiding judge, after endeavoring to get plainiff to 
consent to a postponement of the cause and failing so to do, 
ordered it to trial, holding that the voluntary absence of 
counsel to attend to a case inthe Supreme Court, not from 
the circuit in which he resided, was not a legal showing. 
We agree with the judge that, if any other rule should pre- 
vail, the judges of the superior courts would, in many in- 
stances, be powerless to transact the business of their cir. 
cuits, as the Supreme Court is in session most of the time, 
and eminent counsel are not unfrequently employed in 
cases pending there from several different circuits. Be 
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this, however, as it may, the judges of the superior courts 
are necessarily entrusted with discretion as to the con- 
tinuance of cases for the term, or the postponement of 
their hearing to another period during the same, and un- 
less such discretion is flagrantly abused in overruling a 
showing for continuance that comes fully up to the require- 
ments of the law, we do not feel authorized and empow- 
ered to interfere with its exercise, and will never do so 
unless some legal right of the party making the showing 
has been invaded or withheld, and injury or-injustice has 
beer thereby done. Where the postponement asked is 
matter of indulgence and favor, and not of right, we are 
powerless to interpose. Clay vs. Barlow, decided at this 
term.* 

2. The other grounds of the motion fora new trial relate 
to leading and improper questions propounded to the 
plaintiff while on the stand as a witness, especially as to 
the contents of certain letters said to have been written 
by, and the verbal admissions of, the secretary and treas- 
urer of the defendant’s company, and also to like testimony 
from another witness examined in the cause. We might 
dispose of these exceptions by holding that leading ques- 
tions were asked, and the contents of writings which had 
not been shown to have been lost, or which were inacces- 
sible, were given in evidence without objection. It is true 
the defendant was not represented and had no opportunity 
of urging such objections, but it was its own fault that it 
was not ; its counsel should have been present and urged 
these objections, if in fact there was any foundation for 
them. But waiving this, there was no such error in this 
respect as hurt the defendant, or as wuuld necessarily have 
. brought about a different result from that reached. Whether 
leading questions are to be allowed is largely in the dis- 
cretion of the court; the right to do so may be granted to 
the party calling the witness and refused to the opposite 
party, “when, from the conduct of the witness or other’ 


*73 Ga., 787. 
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reason, justice requires it.’ Code, §3865. And this discre- 
tion will not be controlled except in extreme cases, al- 
though the witness called may be the opposite party to 
the case. Cade vs. Hatcher, 72 Ga., 359. 

The oral testimony of the contents of written papers, 
to which exceptions is taken, relates to two subjects—the 
acknowledgment of the receipt of the proofs of the death 
of the insured and the satisfaction of the company with 
the sufficiency of the same, as expressed in a letter from its 
secretary and treasurer to the plaintiff; and her written 
demand upon the defendant for payment of the amount 
admitted to be due on the policy. The letter relating to 
the first appears at full length in the record, and it is 
therein stated that the demand which was exhibited in 
court was also admitted inevidence. That it is not set out 
in full, so that this court can judge of its extent, is not the 
fault of the plaintiff, but of her opponent who made the 
motion for a new trial, and whose duty it was to accom- 
pany it with a brief of the oral and copy of the documen- 
tary evidence had on the trial. In theabsence of anything 
to the contrary, the court must presume that it was a legal 
and proper demand for the amount really due on the policy. 
It is incumbent upon the party alleging error to show it. 

As to the objection that the admissions of the secretary 
and treasurer of this company, in the transaction of this 
business, did not bind it, we can only say that, from other 
proof in this case, he was its agent fully authorized to act 
in its behalf; what he did was within the scope of his au- 
thority, and the company is not only bound thereby, but 
by all the representations made by him in that business. 
Code, §§2494, 2499. Indeed, this company could only act 
by its agent; he is, in this respect, if not the company: 
itself, at least, its alter ego. 

3. The remaining grounds of the motion for a new trial 
are that the verdict is contrary to law and the evidence, and 
that the court erred in certain charges given to the jury. 
Under these grounds, it is insisted that the plaintiff was 
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not entitled to recover, because, first, the insured had, dur. 
ing the existence of the contract, gone into the “ torrid 
zone,” in violation of one of its express stipulations , and, 
secondly, because he had in his application for insurance 
misrepresented his age, by making himself out a year 
younger than the death proofs showed that he was, and, 
thirdly, because there was no evidence to support the find. . 
ing of $100 counsel fees as damages, there being no “bad 
faith” shown by the company in withholding payment of 
the amount admitted to be due on the policy. 

We do not think either one of these points was tenable. 
As to the first, it was shown that the policy was issued on 
the 16th day of April, 1872. One of its conditions was 
that, if it was “terminated by the non-payment of pre- 
miums, and for no other cause, after two full years’ premi- 
ums had been paid, then it should be valid for as many 
tenth parts of the sum insured as there should have been 
annual premiums paid.” For two years the insured paid 
these premiums, and at the end of that time, he made de- 
fault, and on the 27th day of (presumably April, as 
the premiums fell due on the 16th day of that month), 
1874, the company by its secretary endorsed thereon: 

‘This policy is valid for two-tenths of the amount insured, sub- 
ject to the terms and conditions of the policy. 

‘*(Signed) . Geo. S. OsEar. 

**$1,000. . Secretary.’”’ 

It appeared that this certificate was given prior to the 
insured going into the “torrid zone” without the permis- 
sion of the company; thisoccurred in 1877, as was shown 
by the proofs of death, which, according to the pleadings. 
and proofs in the case, had been submitted to the company. 
While we are strongly inclined to the opinion that this 
defence was unavailable, and that the policy, as to the con- 
dition in question, had been fully executed, and that the 
company had no further control over the actions of the 
insured in this respect, or in others of similar purport, we 
will not finally determine it, as the exigencies of the case 
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do not demand itsdecision. It is enough to say that, after 
it had full knowledge of the fact, the company deliber- 
ately expressed its satisfaction and promised to pay the 
amount due on the policy. It had the same knowledge 
as to the discrepancy in the age of the insured, as it ap- 
peared from the application for the policy and the proofs 
of the death, and in this case, as in the other, it expressed 
satisfaction with the proofs and promised payment. This 
conduct on its part was a waiver of the forfeiture claimed 
to result from a failure to comply with both conditions. 
81 N. Y. R.,410; 75 Ill., 426; 39 Mich., 51; 53 Wis., 585. 
It is due to the plaintiff to state that she fully explained 
the discrepancy as to age in herevidence; she made out the 
proofs of death; and as to the age, it is more likely she was 
mistaken than that the insured himself was; at all events, 
it would be going very far to conclude from this alone 
that the ‘declaration of this statement” made in the ap- 
plication for the policy was “fraudulent or untrue” to such 
an extent as would authorize the court to vacate it entirely. 
An error in stating the age in the proof of death is ex- 
plainable. 42 N. Y. Super. Ct., 259. 

4. The only remaining question under this head is as to 
the award of counsel fees by way of damages. This was 
proper, unless it was made to appear to the satisfaction of 
the jury that the refusal of the company to pay the loss 
was not in “bad faith.” Code, §2850. What is “bad 
faith,” as used in this statute? Is it the exact equivalent 
of “actual fraud,” as was contended by the learned and 
able counsel for the defendant, or is it descriptive merely 
of some device or excuse resorted to by insurance com- 
panies to hinder and delay the assured in the collection of 
hisloss? Both the object of the law and the terms in 
which it is expressed would seem to concur in attaching 
to the term the latter signification. It provides that in all 
cases when a loss occurs, and the companies refuse to pay 
the same within sixty days after a demand shall have been 
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made by the holder of the policy on which the loss occurred, 
they shall be liable to pay him, in addition to such loss, not 
more than twenty-five per cent on their liability for such 
loss, and also all reasonable attorney’s fees for the prose- 
cution of the suit for the recovery of the same, unless it 
shall be made to appear to the jury trying the same that 
such refusal to pay was not in bad faith. The purpose of 
the law was evidently to force prompt payment of such 
losses, after the lapse of a reasonable time, to enable the 
company to ascertain any good ground existing for not 
meeting the demand, and if no such cause existed for re- 
fusing a compliance with the demand, and they still per- 
sisted in refusing to respond, then they did so, subject to 
the further claim for the damages named. That such has 
been the meaning of the term “bad faith,” as here used, 
in the apprehension of this court, we think is apparent 
from two cases, the one in 55 Ga., 110,111, and the other 
in 63 Jb., 205. In the first case, the company promptly 
refused to pay the demand for two reasons: first, because 
the assured had not paid the premiums as provided by the 
policy ; and, secondly, because he had died by his own 
hands, in violation of its express conditions. The jury 
found a verdict for the plaintiff, with damages and counsel 
fees, which was set aside and a new trial ordered; this 
court refused to disturb the judgment awarding the new 
trial, holding that there was no evidence to show that the 
suit was not defended by the company in good faith. In 
the other case, itis said, ‘‘ where the highest courts of the 
country have differed in respect to the construction of a 
contract, and in this state, the principle, though hinted at, 
had never been settled, it cannot be that to test the ques- 
tion here is in bad faith.” The meaning of the term in 
question is, as we think, negatively and impliedly, though 
not positively and affirmatively, fixed by these decisions as 
being any frivolous or unfounded refusal in law or in fact 
to comply with the requisition of the policy-holder to pay 
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according to the terms of his contract and the conditions 
imposed by statute. 

Tested by this rule, there was sufficient evidence to 
justify the finding of counsel fees in this case; the com- 
pany, by its accredited agent, had expressed satisfaction 
with the proofs of death furnished ; these afforded evidence 
that the insured had gone into the “torrid zone” without 
its consent, and also showed the alleged discrepancy as to 
age in the application and in the proofs of death. With 
a full knowledge of these facts, it had promised payment 
of the loss when an administration should be obtained upon 
the estate of the insured; indeed, it urged this to be done, 
and when it was effected, it still withheld payment, alleg- 
ing that it had been notified by one who claimed to be a 
creditor of the insured not to pay over the amount to the 
administratrix; it abundantly appeared that this was a 
mere pretext for refusing payment; it did not rely on this 
to resist the demand, but when suit was instituted set up as 
an answer to the suit the very defences of which it had 
been apprised and which it had deliberately abandoned. 
The plaintiff had incurred expenses about the bringing of 
this suit and by taking other steps necessary to enable her 
to receive the money, of which the company was fully ap- 
prised, and which it appears to have sanctioned, if it did not 
require. Surely there was enough to justify the inference 
that this defence was made in “bad faith,” in the sense 
of that term as used in the statute. 

The plaintiff showed cause against this motion for a new 
trial, as she was authorized under our practice to do (48 
Ga., 21), and her showing, among other things, sets forth 
fully the correspondence between herself and the secretary 
of this company, which makes an irresistible and conclu- 
sive reply to its defence. A new trial, if ordered, could 
not result in a more favorable verdict to the defendant; 
the probability is that it would be less favorable. Then 
why disturb this finding, in the face of the well settled 
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rule, that this will never be done unless there ought to be 
another hearing, that would probably eventuate differently 
from that already had. 46 Ga.. 482; 52 Jd.,145; Jb. 354; 
45 /d., 28. 


Judgment affirmed. 


WILLINGHAM vs. Hooven, Owens, RENTSCHLER & CoMPANY. 


1, 


(b. 


In a trover case, the plaintiffs have a right to elect whether they 
will accept en alternative verdict for the property or its value, or 
whether they will demand a verdict for the damages alone, or for 
the property alone and its hire, if any; and it is the duty of the 
court to instruct the jury to render a verdict in accordance with 
such election. That in sucha case the court stated that he would 
allow no other verdict than one for damages, and thereupon the 
plaintiffs in trover consented to this direction and adopted it as 
their election, furnished no ground for exception by the adverse 
party. This was the legal effect of what transpired in this case. 
Where an agreement related to personal property and the applica- 
tion of skill and personal labor to it, in order to make it conform 
to the uses intended by the parties, and where the complainant 
had the property in possession, although he did not have title to 
it, this did not furnish a proper case for a decree for specific per- 
formé nce. 


-) Neither a court of equity nor any other court has power to com- 


pel a party to perform personal service for another, which he has 
contracted to perform, but is unwilling to render. A court of 
equity has no power to enforce such a decree, especially against 
r@n-resident defendants. 

) In consequence of a failure of the defendants to perform their 
contract, the complainant could have filed his bill for its re- 
cission and to recover damages for its breach, but he could not 
have repudiated the contract and at the same time retained pos- 
session of the property. When the vendors elected to abandon the 
contract and brought trover for the property, the vendee could 
only enjoin the action, so as to keep the property in statu quo, to 
answer whatever either party might recover on the final hearing 
of the suit. 


-) A money verdict for the plaintiffs in trover (defendants in the 


equity case) did not dispossess the other party of the property, 
but fixed a lien on it superior to all other outstanding liens against 


the holder. 
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3. Where the purchaser of a saw-mill and outfit sought to recover 
damages against the vendors thereof, resulting from the fact that 
the property received was inferior to that for which he bargained, 
losses sustained by the purchaser from abandoning planting opera- 
tions in which he was engaged and going into the milling business, 
improvements made in order to carry on such business, alleged 
losses of profits by reason of having received an inferior outfit, ad- 
ditional purchases of timber, stock, vehicles, etc., to run a mill of 
the capacity of that bargained for, and personal services of himself 
and assistant while he was running the mill, or until its capacity 
had been fully tested, did not form elements of damage which 
could be recovered. Such damages were too remote and contin- 
gent, and evidence concerning them was properly rejected. 

(a.) The general rule is that in an action for the breach of a contract 
by delivering goods of a quality inferior to that contracted for, the 
proper measure of damages is the difference between the value of 
the goods of the quality contracted for at the time of the delivery, 
and the value of the goods then actually delivered, or their value 
as ascertained by a re-sale within a reasonable time. 

(b.) The charge was at least as favorable to the complainant as he 
could expect, and the defendants have not excepted. 


October 2, 1884. 


Trover. Verdict. Practice in Superior Court. Elec- 
tion. Specific Performance. Equity. Damages. Con- 
tracts. Vendor and Purchaser. Before Judge Bower. 
Dougherty Superior Court. April Term, 1884 


Reported in the decision. 
D. H. Pops, for plaintiff in error. e 


G. J. Wrieut; C. B. Wooten; L. Arnuerm, for defend- 
ants. 


HALL, Justice. 


Willingham filed a bill against Hooven, Owens, Rentsch- 
ler & Company, in which he alleged that, on the 16th 
day of August, they contracted in writing to furnish him 
a steam saw-mill outfit, complete, all first-class, the boiler 
to be constructed to burn all the sawdust necessary to run 
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it, all to be of the very best workmanship and material, 
and to be equal to the capacity of 30,000 feet of inch lum- 
ber per day, with proper management. In case of default 
in workmanship or material, the defendants were to make 
the same good without extra charge, and should it not 
perform as well as customary for machinery of like size 
and proportions, Willingham was to give defendants rea- 
sonable notice and a chance to make it perform in a proper 
manner, the same to be ready for delivery at Hamilton, 
Ohio, on or before 22d of September, 1881; consideration 
to be $3,565, one-third due in sixty days from the erection 
of said machinery, one-third eight months after, and one- 
third twelve months, with eight per cent interest on all, 
for which Willingham was to give his negotiable notes, 
payable at Central Railroad Bank, with exchange, the 
title to remain in defendants until paid for. The above 
rig fully guaranteed to perform all the above specifications 
to the satisfaction of said Willingham. 

The mill and outfit failed to come to time, and Willing- 
ham went on to Ohio November 1, 1881, and defendants 
wrote the following, which Willingham then and there 
signed: , 

“In consideration of the shipment to me of my engine and saw- 
mill outfit, as per contract of August 16, 188], I hereby agree, imme- 
diately on my return home, to duly execute my notes, negotiable, and 
payable to the order of Hooven, Owens, Rentschler & Company, and 
deposit them, subject to their order, with the Central Railroad Bank 
at Albany, Georgia, the same to be delivered to Hooven, Owens, 
Rentschler & Company, as soon as the saw-mill outfit is set up and 
works satisfactorily according to contract ; the notes to hold the outfit 


as the property of Hooven, Owens, Rentschler & Company until all 
~ is paid; the said outfit to be shipped at once.”’ 


That notes were thén drawn by defendants, signed by 
complainant and deposited in pursuance of the contract; 
that complainant, having refused, for reasons satisfactory 
to himself, to pay for the outfit, the defendants, on the 
8th of September, 1882, instituted their action of trover 
and bail against him for the recovery of the same; that 
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he gave the bail as required; that, on 1st of December, 
1881, he received from defendants an outfit, which they 
shipped to comply with said contract; that he had little 
or no skill in the business, while defendants were experts. 
He wanted to enter into the manufacture of yellow pine 
lumber, and it cost but little more to cut 30,000 feet per 
day than 10,000 feet, and the profits would be proportion- 
ately larger; that he was especially careful to guard his 
interests in the contracts; that they assured him a 30,000 
foot mill, inch lumber, should be furnished; in order to 
make himself safe, he contracted as set out; that, relying 
on defendants, he spent large sums of money and con- 
tracted large debts, to-wit, $10,000 or other large sum; 
that he warned defendants to be careful to comply with 
their contracts, and they assured him they would; that he 
hired skilled assistance, put said outfit in good and proper 
position, supplied it with all needful help and labor, good 
logs, and tested its full capacity, and it would not turn out 
over 7,000 to 8,000 feet inch lumber per day; that he at 
once notified defendants of its failure, and one of their 
members came down, and said he would make it comply 
with said contract, abd cut 30,000 feet inch boards per 
day. After seeing the mill, he admitted it would not, and 
that he would go home and send the machinery to make 
it do so. Afterwards defendants wanted to sell said out- 
fit to complainant at a greatly reduced price, but he de- 
manded that the contract be complied with, and defendants 
declined to do so, saying it could not be done without loss 
to them. The boiler is not constructed so as to burn saw- 
dust to run the mill, which would save the expense of re- 
moving said dust and furnishing wood, at the yearly ex- 
pense of $500. 

To run a 30,000 foot mill would cost about $220 per day, 
and its proceeds would be worth about $365. A 5,000 
foot mill would cost about $50 dollars per day, and its in- 
come would be about $62.50. So he avers he is injured 
and damaged in the sum of $20,000; that, although de- 
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fendants reserved title in said property, by their failure to 
comply with their contraet, they have injured and dam- 
aged him; that they have commenced their action of tro- 
ver and bail to recover the same without accounting to 
him for said damage; all of which resulted from their 
fraudulent conduct. Prayer for injunction, and that a de- 
cree be entered requiring said defendants to specifically 
perform their contract, and account for all the damage 
resulting from their failure to do so; that, on failure of 
defendan‘s to perform said contract, a round sum be de- 
creed, and the present outfit be sold therefor. Such other 
relief: as the facts of his case would warrant was prayed. 
Discovery was waived. 

Complainant amended his bill, alleging that at and 
before he commenced negotiations for the purchase of said 
mill, he was engaged in planting, was weil equipped with 
plantations, stock supplies, farming tools and implements 
necessary to carry on said business successfully, and he 
had made money therein. Lumber was commanding a 
good price, $16 per thousand, and he believed, with saw- 
mill outfits at a reasonable price, there was more profit in 
lumber than in farming. Defendants were experts; he 
was not, and relied on them; told them fully where the 
mill was to go, and that it was to cut yellow pine; that he 
wanted a 30,000 feet inch boards per day mill; so told 
them, and they so contracted with him; that on the faith 
of said contract, he broke up his planting interest, leased 
the right to cut logs on 15,000 acres land at $125 per 
month; that he was skiJled and successful in planting, and 
the defendants falsely, fraudulently and knowingly, and 
with a view to deceive and defraud him, made the contract 
aforesaid, and at the price therein stated, when, in truth 
and in fact, such a mill was worth from $12,000 to $15,- 
000, which was well known to defendants and unknown 
to him; but for their false and fraudulent representations, 
he would not have given up his planting and gone into 
the lumber business, by means of which he is damaged 
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$10,000 ; that, for the same reasons, he built a large mill- 
house, worth $3,000, out-houses, fences, wells, water con- 
veniences, and other improvements for running such a 
mill, that cost $2,500; that by their false promises to 
make the mill cut 30,000 feet, as per contract, he was in- 
duced to continue the test for six months before final refu- 
sal, when lumber was high, $16 per thousand, and was 
thus damaged $3,000; for about the time the test ended, 
lumber fell to where there was little or no profit in it, and 
he lost all the good time to work. such a mill in; that his 
damages are of so many kinds, and of such complicated 
nature, all resulting from the frauds of defendants, that 
they cannot be correctly and definitely ascertained in 
money, to be adequate compensation for the non-perform- 
ance of the contract made; that he is now, and has been 
ready and willing, and offers to comply with his part of 
the contract, and prays a decree requiring defendants to 
specifically perform their contract, in letter and spirit, 
which it is in their power to do; and that such damage be 
decreed him as he will prove on the trial; and that the 
action of trover be enjoined until they do comply with said 
contract, and ali other relief, etc., be granted. 

The defendants answered, admitting they entered into 
the contract set out, and alleging that they complied strictly 
and fully with it, and that they did all required of them 
thereby; state they had no knowledge that Willingham de- 
posited their notes as claimed, and deny the averments; 
and deny that there was any contract that they were not 
to have notes until Willingham was satisfied, etc. Admit 
they are skilled in saw-mill business, and do not know 
whether Willingham is or not, but say he dictated size and 
style of mill, and claimed to know what he wanted. Aver 
the mill sent will cut 30,000 feet inch lumber per day, if 
properly handled, in poplar, or any other wood ordinarily 
meant by mill experts, workers or by buyers, and deny all 
contrary averments. Deny they assured him the mill 
would cut 30,000 feet yellow pine, or that he spent any 
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sum on any assurance, except the contract; and aver that, 
with the idleness, mismanagement, ignorance and inca- 
pacity, which characterized the use of said mill all the 
time, it would not cut it; that he admitted that he did not 
know how to run it properly. Deny that he hired skilled 
assistants and put the outfit in good shape, or that he sup- 
plied it with all needful help or good timber. Admit he 
may have done all he knows. Deny that the mill only 
cuts 7,000 or 8,000 feet of inch lumber per day, but run 
with poor timber and bad management, it cut 17,000 feet 
per day. Deny that any member of this fism ever admit- 
ted the mill did not come up to contract, or that he would 
go home and send machinery to make it better, or that they 
would sell at reduced price, except as a compromise, he 
being nearly insolvent. Aver the boiler will consume 
sawdust, and deny the cost of running mills as set out in 
the bill, and deny all damage, and state he told them he 
was making $60 per day above all expenses. Deny that 
any complaint was made of the miil during the time it 
should have been made under the contract, and say his 
present complaint is to delay, defraud and cheat them, and 
for no other purpose. 

The trover and bail suit was enjoined. 

On the trial of the issues thus formed, much testimony 
of a conflicting character was offered by the opposing par- 
ties, and after being charged by the court, the jury returned 
a verdict in favor of the defendants for $2,800, and the 
complainant made a motion for a new trial, which was 
refused. The following are the grounds of the motion: 

(1.) Because the court erred in refusing to allow com- 
plainant to prove by himself, “that prior to entering into 
the contract, with defendants, he was engaged in farming, 
and was successful therein ; had made a living for himself 
and family, and clear money besides; that lumber was at 
$16 per thousand; that he thought, if he could get a mill, 
such as is set out 1n the contract, and at the price therein 
stated, he could make more money in the lumber business 
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than at farming; that he was inexperienced in the value 
of such things; defendants were experts therein; that 
since he made the contract, and had gone into the busi- 
ness, he had learned from one of defendants that such a 
mill would cost from $10,000 to $15,000; that, under said 
contract, he had changed the plan of carrying on his plant- 
ing interest by selling it out at a sacrifice, the amount of 
which he could not really tell; that he had tenanted out 
his lands, and they were not kept up, and he could not 
tell his damage in that respect; that he made a lease of 
the right to cat timber for five years, at $125 per month, 
of 15,000 acres land ; had built on the leased lands a mill 
house 220 feet long, two stories high, worth $3,000, out- 
houses, water supply, tenant-houses, and other improve- 
ments thereon ; bought log carts, mules, harness, and other 
material to run such a mill, worth $2,500; that the ex- 
penses of running a 30,000 feet inch lumber mill were but 
little more than a 10,000 one, and the profits enormously 
more; that he would not have made said lease, or incurred 
the other expenses on said leased lands, or broke up his 
planting interest, except for the contract and promise of 
defendants that they would furnish him a mill such as 
contracted for, and at the price stated ; that they deceived 
him, and induced him to quit his farms and go into lum- 
ber, and make the improvements and lease of such lands 
by false statements as to the price of such a mill; that if 
they had told him the truth, as to the cost of such a mill, 
he would not have quit planting, nor gone into the busi- 
ness of lumber, and when he relied on them for the truth 
in such matters, and had incurred all this expense without 
profit; or to allow the plaintiff to show by himself, his 
son, W. B., or C. U. Barton, the expense of running a mill 
of the capacity of one sent, and one of a capacity of 30,- 
000 feet inch lumber per day, and the profits made by each 
kind, and to show that while a 10,000 feet mill would 
barely make expenses, a 30,000 feet mill would make a 
good profit, and to show what the profit would be, the 
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actual cost of each improvement made on the leased lands, 
and the personal property bought to run such a mill.” 

(2.) The court erred in refusing to allow complainant 
to prove by the witnesses aforesaid, “the excess of profits 
he could have made with a mill of 30,000 feet inch boards 
per day capacity, up to the time the test of the one sent 
ended, when he could make but little or no profit on one 
of the capacity sent.” 

(3.) Because the court erred in charging the j jury: “Un. 
der this contract and evidence, the seller is not entitled to 
recover the machinery in kind, nor hire for the same.” 

(4.) Also: “ You will construe the whole contract and 
evidence together, and if you believe from the evidence 
that the machinery in the original contract was the kind 
delivered, in every respect, as to material, workmanship 
and capacity, you should find for the sellers the agreed 
price, without making any deductions.” 

(5.) Also: “If you believe that, after the sellers added 
other articles of machinery, it then was up to the contract 
in every respect, you should find for the sellers the agreed 
price of the original machinery named in the contract, 
without any deduction.” 

(6.) Also: “If you believe from the evidence that the 
machinery was not up to the contract, or guarantee, in 
quality or capacity, and there has been no loss to buyer in 
making the test, you should find for the sellers the market 
value, whatever that has been shown to be in the evidence, 
with interest, even if that should be as much as.the agreed 
price or less. 

(7.) Also: “If you believe from the lian that the 
machinery was not up to the guarantee and contract, in 
any respect, either in defective material, workmanship or 
capacity, and that the buyer, in testing the machinery un- 
der the contract, incurred expense, damage or cost, as I 
have heretofore charged you, you will first see what is the 
difference between the agreed value of the machinery and 
its real value at the time of delivery, or at the time of the 
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completion of the test, according to what the evidence 
may show was such value, and you will fix this market value 
as the amount subject to be recovered by the sellers, even 
it such market value is equal to the agreed price, and then 
deduct from this amount any damage you may find under 
the rules I have given you, and find for the sellers the 
balance with interest.” “Or, as before stated, if the de- 
ductions exceed the market value of machinery, you would 
find for Willingham the balance in his favor, as well as the 
machinery.” [The last clause from “ or” down not except- 
ed to, but put in by the judge. ] 

(8.) Also: “It is incumbent on sellers to prove the 
agreed price under the contract. This may be done by 
the contract, and the other evidence together with the con- 
tract. It is then incumbent on the buyer to show the in- 
feriority of the machinery, its defects and its less value, 
and how much less than the agreed price by reason of the 
deficiencies ; and it is incumbent on him to prove to your 
satisfaction any special damage, loss or cost incurred in 
the test of the machinery under the contract, before he 
could have the same deducted, or reduce the amount 
shown to be due to the sellers.” 

(9.) Also: “Was the mill and outfit, in original con- 
tract, such as it was guaranteed to be in every respect? If 
so, the trover suit should not be enjoined; the sellers 
should recover the agreed value of the original machinery ; 
and, if the second lot of machinery was all right, the value 
of that also, as well as the legal interest on the amount 
from the time the notes fell due. with a special lien on the 
machinery for the amount.” 

(10.) Also: “If the mill and outfit, in the original con- 
tract, was not such as contracted for, in any reaterial re- 
spect, without the addition of the second machinery, but 
with that was up, in every respect, to the contract and 
guarantee, the seller should recover the agreed value of 
the original machinery, with legal interest, without adding 
anything for the second lot.” 
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(11.) Also: “If the machinery, altogether, did not come 
up to contract or guarantee, in any material respect, either 
in being in part or in whole defective in any respect, or 
in wanting the requisite capacity in any of its parts, or in 
the whole, you should look to the evidence and see what 
these defects or want of capacity are, as well as to the 
proved market value of the machinery actually delivered, 
so as to determine the real market value of the whole 
machinery at the time of delivery, or if it was worth less by 
reason of the test, its value at the time the test was com- 
pleted, and deduct from the agreed price of the first lot of 
it the difference between such agreed price and the real 
value of the machinery at the time it was delivered, or if 
it was of less value at the time the test was completed, by 
reason of the test, without fault on the part of the pur- 
chaser, the value at the time the test was completed. You 
will assess, from the evidence, any loss or damage or ex- 
pense that the purchaser necessarily incurred in making 
the test contemplated under the evidence and contract, 
such as any losses in running the mill for the time agreed 
upon in making the test, which is sixty days, or a longer 
time, if the evidence shows you that a longer time was 
necessary to make such test, and also any other necessary 
expense outside the regular running of the mill, that was- 
incurred by the purchaser as necessary in making the test, 
if any such was incurred. You will also assess, from the 
evidence, the amount you think should be allowed for the 
necessary personal attention the purchaser gave the mat- 
ter during the necessary period of making the test, under 
the evidence, if the evidence shows you Mr. Willingham 
gave his personal attention and services to the mill during 
the necessary period of the test, and that attention was. 
necessary, under the evidence, to make the test, and such. 
attention and service was given for the purpose of making: 
the test, he would be entitled to reasonable compensation 
for that attention and service during the time it was nec- 
essary for him to make the test of the machinery. whether 
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the mill made a profit or not, unless the evidence shows 
you that such attention and service on his part was not 
for the purpose of making the test, but merely in the 
general management of the mill. But the fact that he 
gave general attention to the mill at the time it was nec- 
essary to make the test, would not prevent this allow- 
ance; and any other special damage, if any has been 
proved, incurred by the purchaser in making said test, and 
deduct all these amounts also from the agreed price of the 
original machinery, and find for the sellers the balance 
with interest ; and if the amount, in aggregate of all the 
deductions, would amount to more than the market price 
of the original machinery purchased under the contract, 
you should, in that event, enjoin the seller's action of tro- 
ver, and also find for the purchaser, Willingham, the dif- 
ference between the amount of said deduction and the said 
market price, and that the machinery also belonged to Wil- 
lingham.” 

(12.) Also: “In computing and estimating these dam- 
ages, expenses and losses of Willingham, you will not 
take into consideration such damages, loss or expense as he 
might have incurred from the following sources: in aban- 
doning or changing his farming operations, and in leasing 
lands for the purpose of going into the saw-mill business, 
cost of building houses, water-works, and of the appur- 
tenances of the saw-mill business. These would not be 
proper subjects of damages, loss or cost to be estimated 
in Willingham’s favor, or to be set off against the sellers’ 
demand.” 

(13.) Also: “ But you will from the evidence determ- 
ine whether the running of the mill through the necessary 
period of test was with a loss or profit. If with a loss, 
you will estimate that loss, and allow it to Willingham 
against this debt. If the mill was not run with a loss during 
the period, or if it was run with a profit, you would give 
that branch of the case no further consideration. You 
will then determine from the evidence what, if any, special 
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damage, loss or expense, outside of the regular running of 
the mill, and connected necessarily with the test, was in- 
curred by Willingham, and allow him that as a deduction 
or set-off against the debt. You will then determine what 
personal attention and service Willingham necessarily 
gave during and connected with the test, and fix the value 
of these services, under the evicence, and allow him that 
as a deduction or set-off against the defendants. But if 
his services and attention at the mill were not for the pur- 
pose of making the test, merely in general management, 
you will not allow for the services.” “The fact that he 
gave his services and attention, at the time the test was 
going on, to the general management of the mill also, 
would not prevent this allowance.” [The last section not 
excepted to, but put in by the judge.] ‘These items, to- 
gether with the amount of difference between the agreed 
price and the real value of the machinery as heretofore 
stated, would be the items of deduction, set-off or recovery 
in favor of Willingham, as the case may be under the evi- 
dence. If these amounts are less than the sellers’ proved 
debt, you would find for the sellers the balance, with a 
special lien on the machinery. If the amount in favor of 
Willingham, under the rules given, are more than the sell- 
ers’ debt, you would enjoin the sellers’ action of trover, 
and find for Willingham the machinery as well as the bal- 
ance alluded to.” 

(14.) Also: “ Under the pleading and evidence in this 
case, this is not a case of specific performance, and there- 
fore you will not consider it in that view.” 

(15.) Also, in referring to charge, as requested in writ- 
ing: *“ That if the seller made a contract to furnish a mill 
and outfit that would cut 30,000 feet of inch boards per 
day, and was to get the buyer’s notes when he did so, and 
was to retain title to secure the notes, the seller cannot 
maintain his action of trover until he does comply with 
his contract, or the buyer relieves him therefrom.” 

(16.) Also, in failing to. give in charge the law of specific 
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performance, this being a casein which it could be decreed. 

(17.) Also, in failing to charge, that if the complainant 
had fulfilled his contract as far as gone, and was willing 
and ready to continue to do so, and the defendants had 
failed to fulfill or comply with their part of it, the jury 
should find enjoining the action of trover until they did 
specifically perform their part of the contract. 

The defendants in this case, the plaintiffs in the trover 
case, did not elect to go for an alternative verdict; but 
during their concluding argument, the court, on its own 
motion, notified them, while they were urging the jury to 
give them the property and hire, that they could not get 
such a verdict, but it must be a money verdict, to which 
defendants’ counsel assented, and to all which complain- 
ant excepted. 

Notwithstanding the numerous errors assigned in the 
motion for a new trial, to the rejection, of evidence, the 
refusals of the court to charge as requested by complain- 
ant’s solicitor, and to the charge of the court as given, and 
the direction as to the character of the verdict, in case one 
was found for the defendants, the material questions for 
determination may be reduced to three. 

(1.) Was this a proper case for the specific execution of 
the contract in question ? 

(2.) Wasa correct rule for measuring the damages given 
in charge to the jury, and consequently was the court right 
in rejecting testimony offered under a different rule than 
that which it laid down ? 

(3.) Was there error in directing a money verdict for 
the defendants in case the jury should find for them? 

1. We will first deal with the last of these questions. 
Were the defendants entitled to recover in their action of 
trover (for this is the legal effect of the verdict of the jury 
in this case)? If so, they had the right to say upon the 
trial, whether they would accept an alternative verdict for 
the property or its value, or whether they would demand 
a verdict for the damages alone, or for the property alone 
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and its hire, if any; and when they had thus elected, it 
was the duty of the court to instruct the jury to render the 
verdict in accordance with their election. Code, §3564, 
True the court stated in this case that he would allow no 
other than a verdict for the damages, but the defendants 
consented to this direction and adopted it as their election; 
the complainant was not injured by it; none of his rights 
were sacrificed, unless the court erred in his decision as to 
the relief specially prayed for by the bill; he had no power 
to dictate what election the defendants should make. 

2. We are satisfied that this was not a proper case for 
the specific execution of a contract. The agreement re- 
lated to personal property, and the application of skill and 
personal labor to it, in order to make it conform to the 
uses intended by the parties. Although the complainant 
had no title to this property, he had it in possession, and 
we see no good reason, either in equity or good conscience, 
why he should have a specific delivery of it decreed to 
him. Code, §3188. Besides, we are not aware of any power 
possessed by a court of equity, or any other court, to com- 
pel a party to perform personal service for another, which 
he had contracted to perform, but was unwilling to render; 
this would reduce him to involuntary servitude, not as a 
punishment for crime, but for an alleged breach of con- 
tract, and would be directly in the teeth of the constitu- 
tion. Zz parte Clark, 1 Blackford R., 122, which is fully 
in point. Apart from this constitutional inhibition, what 
power has a court of equity to enforce such a decree, espe. 
cially against non-resident defendants, who are not re- 
strained by any process from going beyond the limits of 
the state, or in any manner bound to remain within the 
jurisdiction of the court, to answer to any decree it may 
render? That complainant, in consequence of the failure 
of the defendants to perform this contract, might have 
filed his bill for its recission and the recovery of damages 
for its breach, admits of little doubt. Had he seen proper 
to take this course, he could have obtained a decree only 
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on equitable terms; he could not have repudiated the con- 
tract, and at the same time have retained possession of 
the property about which it was made. When the defend- 
ants brought trover for the property they elected to aban- 
don the contract; the complainant, however, did not fully 
assent to this, and enjoined their action; the only purpose 
for which this injunction could have been granted was to 
keep the property in statu quo, to answer whatever either 
party might recover on the final hearing of the suit. The 
jury have adjusted the equities between them, and in doing 
so have largely reduced the defendants’ claim; the decree 
does not dispossess the complainant of the property, but 
fixes the lien of the defendant on it, superior to all other 
liens outstanding against the complainant. In the opinion 
of the court, this was the only purpose for which the suit 
could be maintained, and we think his view of it was cor- 


rect. 
3. The only remaining question is one of more difficulty 


than the others. The complainant claimed damages for 
alleged losses sustained by abandoning his planting oper- 
ations and going into the milling business, for improve- 
ments made in order to carry on that business, for alleged 
loss of property by reason of having got an outfit inferior | 
to that for which he bargained, for additional purchases of 
timber, stock, vehicles, etc., to run a mill of the capacity 
of that for which he bargained, for personal. services of 
himself and assistants while he was running it, at least 
until its capacity had been fully tested. The court rejected 
proof of each of these items, as is shown in the first and 
second grounds of the motion for a new trial. Such dam- 
ages seemed, in the opinion of the court, to be only the 
imaginary or possible results of the conduct complained 
of, and to be caused by other and contingent circumstances 
largely preponderating, and were therefore too remote to 
be the basisof a recovery; that though contingent to .ome 
extent, they were not the legal and natural result of the 
acts of the defendants; that, though traceable to such acts, 
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they were not the legal or natural consequences of such 
acts, and were for that reason too remote and contingent. 
Code, §§3072, 3073. This ruling appears to be fully sus- 
tained by the authorities. “ Remote or consequential dam- 
ages are not allowed, unless they can be traced solely to 
the breach of the contract, or are capable of exact com- 
putation, such as the profits, which are the immediate fruit 
of the contract and are independent of any collateral en- 
terprise entered into in contemplation of the contract.” 
Code, §2944 and citations. The case sought to be made by 
this evidence is, it seems to us, within the very words of 
this section of the Code. In fact, the compilers of the 
Code embodied in this section the former rulings of this 
court, particularly in Coweta Falls Manufacturing Com- 
pany vs. Logers, 19 Ga., 417; Coopervs. Young, 22 Jb., 
269; Red vs. The City Council of Augusta, 25 Ib.,886, 390. 

The case of Masterton and another vs. The Mayor, etc., 
of Brooklyn, 7 Hill N. Y. R., 60, 67, 68, meets and settles 
every possible phase of the questions raised on the intro- 
duction of this testimony. The court, in giving the charge 
excepted to in the 7th and 13th grounds of the motion, 
made every deduction in favor of complainant to which 
he was entitled under the law; in short, the entire charge 
sent up in the record is clear and able, just to the parties, 
and certainly leaves no room for complaint, especially on 
the part of the plaintiff in error. In the Southwestern R. 
R. Co. vs. Rowan and another, 43 Ga., 411, 414, which 
was a suit for refusing to receive cross-ties under a contract 
to deliver them, it’was said, “ The general rule undoubt- 
edly is, that the measure of damages in a contract like 
this is the difference between the agreed value and the 
market value of the thing contracted for, unless the article’ 
has no market value.” Loder vs. Kerkulé, 3 C. B. (N.8.), 
128, closely resembles the present case, and there it was 
held that, “in an action for the breach of a contract by 
delivering goods of a quality inferior to that contracted for, 
the proper measure of damages was the difference between 
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the value of the goods of the quality contracted for, at the 
time of the delivery, and the value of the goods then actu- 
ally delivered, or their value, as ascertained by a re-sale 
within a reasonable time; and the fact of the goods hav- 
ing been previously paid for cannot be taken into consid- 
eration in estimating the damages.” See the cases cited 
in note at the end of this case, 91 E. C. L. R., 139. It is 
to be noticed that the complainant at no time returned, or 
offered to return, this machine, with its fittings, to the re- 
spondents, but continued to use it, with all of its alleged 
defects, for some months after he had completed the test 
to ascertain its quality. The judge—in charging the jury 
that if the machinery was not up to the contract in any 
respect, if it was defective in material, workmanship or 
capacity, and the complainant, in testing it, as he was au- 
thorized to do by the contract, incurred expense, damage or 
cost, they should first see what was the difference between 
its agreed value and its real value at the time of the deliv- 
ery, or at: the time the test was completed, and they would 
fix the market value as the amount to be recovered by the 
defendants, and then deduct from this amount any damage 
they might find for the complainant, and find for the de- 
fendants the balance with interest; or in the event that the 
amount of damages to which the complainant was entitled 
exceeded the market value of the machinery, they would 
find for him the amount of such excess, as well as the ma- 
chinery—surely did not hurt the complainant. The rule 
as to damages here laid down was, we think, more favora- 
ble than could have been demanded, under the authorities 
we have examined. Had the defendants made objection, 
they would have been more favorably regarded, and en- 
titled to much more consideration than those so confi- 
dently relied on here. We think this verdict supported 
by the evidence, and, as before stated, we see no error in 
this record prejudicial to the complainant’s rights. 

The defendants did not except, and there was no error 
in refusing to disturb the finding of the jury. 

Judgment affirmed. 
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FoucHE, assignee, vs. BROWER. 


[This case was argued at the last term, and the decision reserved. ] 


1, A creditor who has been defrauded by misrepresentations of the 
real capital of a bank has his remedy in an action of tort against 
all who participated in the fraud, bui the wrong done him cannot 
entitle the entire body of creditors, who have not suffered from the 
alleged fraud, to recover of the entire body of stockholders who 
have taken no part in it. Each case stands, in this respect, 
upon its own particular circumstances; and it is essential to an 
action on account of the wilful misrepresentation of a fact made to 
induce a party to act, that he should have acted on it to his injury. 

(a.) Even where the suit is prosecuted for creditors by a receiver, 
acting under appointment of the court, it is essential that the 
pleadings should set forth the facts entitling each of the creditors 
to maintain his action. 

(b.) Creditors are a favored class, and courts will always lend them 
aid, and will afford them every facility and remedy to detect, de- 
feat and annul every effort to defraud them of their just rights. 

. A bank has much the same rights to make an assignment that 
others have. Whenever it surrenders its charter, or the use there- 
of, it may make in good faith an assignment of all its effects for 
the payment of its debts, as natural persons may, but it cannot 
thereby prevent such preference among its creditors as the law 
gives; nor can a natural person do so. 

(a.) If such an assignment was valid when made, it will not fail for 
the want of an assignee; but the court, in vacation or term time, 
is authorized to appoint a receiver, who shall execute the assign- 
ment. When appointed, he has all the rights, privileges and pow- 
ers of the assignee, but none others. 

3. A corporation can only act by and through its members and ap- 
pointed agents. Their action is necessarily its action, and an at- 
tempt to separate the two and hold the bank to be the victim of 
the fraud of the members of the corporation and owners of the 
property, and to relieve it from responsibility for their actions, is 
impracticable. 

4, At common law, or without special statutory authority, a volun- 
tary assignee cannot maintain suits for the benefit of creditors, 
for whom he holds in trust the effects assigned, which the as~ 
signor could not have maintained ; and there is no such authority 
in this state. 

(a,) If any such inference can be drawn from the act requiring a 
sworn schedule to be attached to the assignment, it was passed 
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subsequently to the execution of this assignment, and therefore is 
not applicable to it. 

(b.) The assignee having no power to assert a right or title with 
which the assignor had parted prior to the execution of his deed, 
neither has his successor in the assignment such power, although 
appointed by the court. 

(c.) The sections of the Code regulating the collection and distribu- 
tion of the assets of a bank by a receiver appointed upon a judg- 
ment forfeiting its charter, do not apply in the case of a voluntary 
assignment by the bank of its assets to pay its debts according to 
the requirements of law. 

5. Parties who have combined to defraud others cannot invoke the 
aid of a court to enable them either to enforce or to rescind such 

an arrangement, nor can a voluntary assignee to pay debts or the 
successor of such assignee do so. 

(a.) Suggestions as to the powers which might properly be given to 
assignees, executors and administrators as to cases of fraud by 
their assignors or decedents. 

(b.) The verdict sought to be set aside could not have been other than 
it was. 


January 6, 1885. 


Corporations. Fraud. Assignments. Receiver. Debtor 
and *Oreditor. Banks. Stock and Stockholders. Torts. 
Actions. Verdict. Before Judge Brannam. Floyd Su- 
perior Court. September Adjourned Term, 1883 


Fouche, assignee of the Bank of Rome, filed his bill 
against Brower, alleging, in brief, as follows: On March 
2, 1874, the Bank of Rome was chartered, and organized 
with a paid-up capital of $50,000.00, divided into one 
thousand shares. About February 1, 1879, Brower be- 
came the ewner of all of the stock; and on February 20, 
1879, he transferred all of this stock to Frost, Samuel & 
Co. for $7,600.00; and simultaneously with the transfer, 
without consideration, that firm conveyed to Brower all of 
the property and assets of the bank, except the banking 
house, and he converted these assets to his own use, 
amounting to $40,000.00. They consisted of certain stocks, 
bonds, mortgages and personalty, a note and account due 
by himself, amounting to $12,000.00, a note of J. & S. 
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Bones & Co. for about $7,000.00, and certain real estate. 
To the real estate Brower has taken deeds in his own 
name, and the stock also stands in his name; but all hav- 
ing been paid for with assets of the bank, a trust resulted 
in its favor. The money for which Brower owed the bank 
was used in improving some of the land; the Bones note 
was secured by a mortgage which was foreclosed and 
Brower bid in the property. The arrangement between 
Brower and Frost, Samuel & Co. was a fraudulent device 
to transfer to that firm the bank stock, and clothe them 
with the franchise, name and charter of the bank, denuded 
of its capital and assets, and induce the public to make 
deposits and deal with and credit the bank ; and all of this 
was known to Brower. Frost, Samuel, & Co. were and 
are insolvent and nonresidents, and never could or in- 
tended to pay for the thousand shares of stock transferred 
to them, or to replace the assets conveyed to Brower and 
converted by him with full knowledge of the facts. On 
February 20, 1879, Frost, Samuel & Co., with the knowl- 
edge of Brower, elected themselves officers of the bank, 
and in its name notified the public that they had pur. 
chased it; that it had a paid-up capital of $50,000.00 and 
increased facilities for business, and invited public patron- 
age, when, in fact, all of the assets had been abstracted and 
turned over to Brower. They did an extensive business, 
received on deposit $100,000.00, and became indebted to 
customers $20,000.00 otherwise; of the amount deposited, 
they fraudulently appropriated to their own use $75,000 00. 
Having no capital, the bank failed, and assigned to J. H. 
Reynolds on March 25,1881. He resigned, and complain- 
ant was appointed to succeed him. ‘The prayer was for 
an accounting by Brower; that -he be required to deliver 
up and transfer the property received by him as above 
stated ; for general relief and subpcena. Discovery was 
waived. 

The answer gave the following account of the transfer 
to Frost, Samuel & Co.; About February 1, 1679, defend- 
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ant became sole owner of all the shares in the bank, and 
was proceeding to wind it up; he issued a circular notify- 
ing the public of this intention, and a copy was sent to all 
his customers, and one to the governor. Thus all the as- 
sets became the sole and exclusive property of defendant. 
About February 20, 1879, Frost, Samuel & Co., with a . 
view to continuing business in the name of the bank and 
under its charter, bought from defendant the bank build- 
ing for $ , Which they paid in full. Having no fur: 
ther use for the charter of the bank, and to accommodate 
them, without any consideration at all, he transferred all 
the stock and charter to them. The firm represented to 
him that they would increase the capital and do a large 
business. At the time of the transfer to the firm, defend- 
ant merely retained what was his own, and took a paper 
from them for the purpose of showing that it was not 
transferred. The firm re-organized the bank, and began 
business, but defendant does not know how much capital 
they put into it. He published a notice of the transfer of 
his stock, as required bylaw. After the sale of the build 
ing and transfer of the stock, defendant had no interest in 
the bank; had nothing to do with the re-organization on 
the 20th of February, 1879; does not know how much 
capital was paid into the bank, or whether any sum was 
paid in; nor does he know how the stock was divided. 
When he sold the building and transferred the stock, he 
had nothing more to do with the bank, and knew nothing 
more about its operations. 

It is unnecessary to set out all the evidence in detail, 
but the following will serve to explain the questions at 
issue : 

Complainant introduced the following contract : 

**Tt is agreed by and between A. Thew H. Brower, of the first part, 
and E. D. Frost, R. G. Houston and C. G. Samuel, composing the 
firm of Frost, Samuel & Co., that in part payment for the whole of 
the capital stock of the Bank of Rome, consisting of one thousand 


shares, this day sold by said A. Thew H. Brower to said Frost, Samuel 
& Co.; he, the said Brower, shall retain, and the said Frost, Samuel & 
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Co. do hereby transfer and assign to him the stock of the bank in the 
East Rome Town Company ; alsocertain Rome city bonds which were 
the property of said bank, together with the bills receivable, mort- 
gages, books of account and choses in action held by and due to said 
bank; also the iron safe now in use in said bank, together with two 
desks, one rocking and one desk chair, four spittoons, one door mat, 
and such other articles as are usually designated as bank tools, con- 
sisting of rules, inkstands, paper-weights, etc. ; and it is further agreed 
that the said A. Thew H. Brower shall have the right touse the name 
of the bank, so far as it may be necessary to bring pending litigation 
to a final settlement, he holding the bank harmless on account of the 
same. February 20, 1879. Frost, Samvuet & Co. 
Witness: W. 8S. Cornran, Notary Public.’’ 


Also the minutes of the bank, showing that Brower was 
elected president on January 13, 1879, and that on Feb- 
ruary 20, 1879, all of the stock being represented .in per- 
son or by proxy (C. G. Samuel and J. S. Panchen casting 
the vote), an election was held for a board of directors, and 
Samuel, Frost, Houston and Panchen were elected. 

Following these proceedings on the minutes was the fol- 
lowing circular: 


‘THE BANK OF ROME, CHARTERED 1874, capital $50,000. 
Rome, Ga., February 20th, 1879. 


Dear Str—We beg to inform you that we have purchased the en- 
tire franchise and property of the Bank of Rome, of this city, and 
have re-organized upon a basis which affords ample facilities for do- 
ing a leading banking business in all its branches. 

The business of the banking firm of Frost & Panchen has also been 
merged with the above. We have reliable correspondents at all ac- 
cessible points, and make no charge for collections when drawn 
‘with exchange.’ We refer to our New York correspondent, the 
National Park Bank, and pledge our prompt and faithful attention to 
all business entrusted to our care. Respectfully, 

C. G Samugt, President. 


E. D. Frost, Vice-President. 


J. 8S. Pancuen, Cashier.”’ 


The other evidence showed as follows: Brower trans- 
ferred the stock in bulk, and it was then subdivided. Frost, 
who was the capitalist of the firm of Frost & Panchen, 
put the assets of that firm into the new firm of Frost, Samuel 
& Co., being $6,990.49 in cash, and notes and accounts, run- 
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ning the amount to $20,872.96 ; for this he took $20,000 of 
the bank stock, and was paid the balance of $872.96. He 
afterwards took $2,500 more of the stock, but how it was 
paid for does not appear Samuel took $10,000 of the 
stock, and gave his note with the stock as collateral; one 
Mrs. Deason took $5,000 of stock, and gave her note there- 
for; for the balance of the stock, up to $50,000 ($12,500), 
Frost, Samuel & Co. gave their note. This was the capi- 
tal with which the bank organized. No dividends were ever 
declared thereafter. The books showed credits on £amuel’s 
note amounting to $8,800. As collateral for the stock 
note of Frost, Samuel & Co., there was also placed $10.- 
000 of stock in the Carbondale Iron Co.; what its value 
then was is not shown, but it was sold by the assignee, 
in 1883, for $3,500, at a somewhat depreciated valua- 
tion. Besides his stock, Samuel owed the bank $11,196.53, 
and a firm of which he was a member owed it on notes, 
for debts contracted in the fall of 1879 and in 1880, $36, 
274.26, and also an account for $26,016.16. His firm 
was probably insolvent then. Frost resides in Missis- 
sippi, Houston in Ohio. The latter never put any money 
into the bank, nor did Mrs. Deason ever -pay anything; 
nor were other payments made than those already stated. 
Brower, before the transfer, issued a circular to his pat- 
rons, stating that the business of the bank would be 
brought to a close on February 20, 1879, and depositors 
and creditors were requested to present theirclaims. Af- 
ter the transfer to Frost, Samuel & Co., he occupied, by 
their permission, a back room in the bank-building, and 
paid off all claims accruing up to the time of the transfer. 
He advertised the transfer of his stock to that firm. It 
was generally known that he had sold out to Frost, Samuel 
& Co., and had retired from the business, but the particu- 
lars as to the withdrawal of the assets were not generally 
known. 

Brower gave the following account of the transaction 
between him and Frost, Samuel & Co.: “I owned the en- 
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tire stock of the bank, and treated the entire assets as my 
own In January or February, 1879, I went to Col. Samuel 

and proposed to sell him the bank building. He told me 
he had formed a partnership to succeed Frost & Panchen, 
who were doing business up the street, and when the con- 

tract was drawn, he gave me the name of Frost, Samuel & 
Co. I had concluded to close out, and prepared a circular 
to that effect and sent it to all the customers of the bank, 

Colonel Samuel stated to me that they would rather do 
business under a charter, and that they could get one, but 
that he would like for me to transfer this one to him. I 
told him I didn‘t know whether I could do so without liabil- 

ity tome. He represented to me that he was going todoa 
large business ; that he would bring in stronger men and do 

a larger business than we had done. I told him that I was 
going out of the business, and I didn’t want any anxiety 

about it. Itold him that Iwould submit it tomy attorney 
in the matter, Colonel Alexander, and if he said it could 

be done without liability to me, I would then do it asa 
favor, no consideration being asked I did submit it to 

Colonel Alexander, and he told me that I could doit. He- 
said that the proper and legal way was to transfer all the 

stock to this concern, and then receive the assets back, al- 

though the assets never were to goto them. I simply trans- 

ferred the charter tothem. They never had the assets of the 

bank, nor any of them They never saw them, and never 
had anything in the world to do with them. All that I. 
did, and all that I intended to do, was to sell the bank 

building and furniture. My attorney wrote the paper 
signed by Frost, Samuel & Co. At the time of this trans-. 
action, I owned all the stock and assets of the bank. No: 
other person had any interest init. After I got.done clos- 

ing 1t up, it owed nobody anything. I paid all its debts, 
and there is now no debt against it. If the bank created 

any debts afterwards, I had nothing to do with it. I never’ 
was afterwards connected with the bank as stockholder or 
officer of any kind.” 

v-74-17 
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There was other evidence as to the solvency, safety and 
business standing of Frost & Panchen and of Frost, Samuel 
& Co., which was in some degree conflicting. On behalf of 
the complainant, there was testimony that the parties 
were not safe and careful in their management; that the 
firm of Frost & Panchen at one time had trouble about 
their exchange; that the affairs of the bank were reck- 
lessly managed ; that the bank is now insolvent ; and that 
an effort to realize out of Frost has proved futile; while, 
on behalf of the defendant, Panchen testified that at the 
time of the transfer from Brower, he considered that Frost, 
Samuel & Co. were solvent, and that the bank was solvent, 
and remained so until March, 1881, when the failure of 
Gowan & Samuel to meet their obligations caused it to 
fail. The bank became a state depository in November, 
1879. It failed in March, 1881, owing from $150,000.00 
to $200,000.00, and with assets not above $40,000.00. 
Brower testified that the bank did a large business, but in 
about six months after the transfer, he thought it unsafe. 

The jury found for the defendant. Complainant moved 
for a new trial, on the following grounds: 

(1.) Because the verdict is against the evidence, is 
against the weight of the evidence, and is without evi- 
dence to support it. 

(2.) Because the verdict is contrary to law, and is con- 
trary to the principles of justice and equity. 

(3.) Because the court refused the following charge: 
‘A stockholder has no right to withdraw from a corpora- 
tion any of its capital stock until the corporation is le- 
gally dissolved.” 

(4.) Because the court refused the following charge: 
“If the defendant sold all the stock of the Bank of Rome 
to Frost, Samuel & Co., they, Frost, Samuel & Co., owed 
Brower for it; and Brower had no right, after the sale, to 
retain the assets of the bank, and if he did so, and the 
bank has since become insolvent, then the assignee would 
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have the right to recover of Brower such assets or their 
value.” 

(5.) Because the court charged as follows: “If it was 
agreed upon that the transfer of the stock and charter 
should only carry the naked stock and charter, and that 
the assets should not go with the stock and charter, then 
the assets would not pass with the transfer of the stock 
and charter.” 

(6.) Because the court charged as follows: “If the ob- 
ject and intent of Frost, Samuel & Co., in taking the trans- 
fer of the stock, was to defraud such creditors as they 
might thereafter have, and if they were then insolvent, 
and did not intend to replace the stock at the time they 
took it, and have not done it, and if Brower knew all this 
at the time, and he made such transfer {o enable Frost, 
Samuel & Co. to commit such a,fraud, he would be liable 
for any loss occasioned by such conduct, in a proper suit 
for its recovery, but would not be liable in this case on 
this ground.” 

(7.) Because the court charged as follows: “If Frost, 
Samuel & Co. replaced in the new organization stock of 
equal value with the assets retained by Brower, then the 
plaintiff could not recover on account of any alleged with- 
holding or withdrawal of any assets of the old organiza- 
tion, or on account of the transfer of the naked stock 
alone.” 

(8.) Because the court charged as follows: ~If Brower 
was sole owner of all the stock of the old o: ganization, 
he was then the sole owner of all its property of every 
kind.” 

(9.) Because the court charged as follows: “If Brower 
was not interested in the new organization, and if he was 
the sole owner of all the stock and assets of the old organ- 
ization, and closed out its business and paid its existing 
debts at the time he closed out its business, or afterwards, 
and quit business; and if, after selling the bank building 
to Frost, Samuel & Co., he made them a gift of the bank 
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charter in good faith, and with no intent to defrand the 
public, receiving no consideration for it, and if the sole 
chject of transferring the stock uf the old organization to 
Frost, Samuel & Co. was to transfer the charter of the 
bank to them, and if, after it was transferred to them, they 
re-organized the bank, and were charged on their books 
with the $50,000.00 capital stock—divided it out among 
themselves, Samuel taking ten thousand, Frost twenty-two 
thousand five hundred dollars, De :son five th-usand, and 
Frost, Samuel & Ov. the balance, and if they paid up such 
stock in money in part and gave their notes for the bal- 
ance of it, and if the assets of the old organization were 
retained by Brower by the contract of the parties, and 
were not to be, and were not in fact transferred and de- 
livered to Frost, Samuel & Oo., then the plaintiff could 
not recover, whether the effect of such an arrangement 
was to transfer the charter or not.” 

(10.) Because the court charged as follows: “ If Brower 
owned the stock of the old organization, and also its assets, 
and had closed out its business and paid its debts, and if 
he transferred the stock alone without the assets to Frost, 
Samuel & Co. in good faith, and with nointent to defraud 
the ‘public, and Frost, Samuel & Co. re-subscribed the 
stock and put into the bank a new banking capital, then 
if Brower advertised such sale of his stock once a month. 
for six months after such transfer, and immediately there- 
after, in two newspapers in or near the place where the 
bank kept its principal office, then the plaintiff would not 
be entitled to recover.” . 

(11.) Because the court charged as follows: “The as- 
signee only acquired the property and rights of the as- 
signor, and you will look into the evidence and see who 
the assignor was, whether it was the old organization 
at the time Brower owned the ‘bank, or whether it was 
the new organization If it was the new organization, 
then Mr. Fouché, the assignee to whom they have con. 
veyed all their property and all their rights, would have 
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no more right to sue than they would, and unless they 
could recoverin asuit in this court against Brower, he could 
not recover; and I charge you that the new organization 
in such case would have no right, if Brower had only con- 
veyed the naked stock and charter to them, to sue rower 
for their assets.” 

(12.) Because the court allowed the witness, Brower, 
to testify as follows: “Colonel Samuel said to me that 
they had rather do business under a charter, but said, as 
this one would be of no further use to me, us I was guing 
out of business, he would like for me to transfer it to him. 
He represented to me that he was going to do a large busi- 
ness—would bring in stronger men and doa larger buiness 
than we had done. I told him I would submit it to my 
_ attorney, Colonel Alexander, and he told me I could do it. 
He said the proper and legal way was to transfer all the 
stock to this concern and receive it back, although it never 
was to go to them, and all that-I did in that transaction, 
and all that I intended to do, and all that was agreed upon 
between me and Colonel Samuel, was to sell the bank 
building and furniture.”—Objected to by complainant’s 
counsel, upon the ground that it was hearsay evidence, and 
because it was parol testimony in contradiction of a con- 
tract which was in writing. 

(13.) Because the court allowed the witness, Alexander, 
to testify as follows: _‘“* When he (Brower) was winding 
up the business of the concern, he consulted me about the 
business, and the purpose and object was to transfer to 
Frost, Samuel & Co. the charter of the Bank of Rome, 
in order that they might go on and do the business of the 
Bank of Rome. For the purpose of effecting the transfer, 
I wrote the transfer in this form; and in effecting the ob. 
ject which was in view, I wrote the paper effecting the 
transfer, which was the transfer of the charter of the con- 
cern. That seemed to be agreeable to Brower. It was 
certainly what Samuel wanted; and there seemed to be 
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no trouble, and it was done simply in order to effect it.”— 
The objection was that the contract was in writing. 
The motion was overruled, and complainant excepted. 


Dasney & Fovucue, for plaintiff in error. 


ALEXANDER & Wricut; O. N. Featuerston; W. W. 
Brooks, for defendant. 


Hatt, Justice. 


Has the complainant in this bill, who, py appointment 
of the court of equity, succeeds the original assignee named 
under a voluntary assignment made by the Bank of Rome, 
a right to maintain this suit, either under the terms of that 
- assignment or by virtue of any provision of law, against 
the defendant, on account of a collusive arrangement 
charged to have been entered into between him and those 
to whom he sold the bank, and who afterwards re-organ- 
ized it as its stockholders, directors and other officers, 
whereby the creditors and others dealing with the corpo- 
ration were alleged to have been defrauded and injured? 
The question for our consideration is, not whether the cred- 
itors of this insolvent corporation can maintain a suit 
against this defendant for his participation in this alleged 
traud, which it is insisted has resulted in loss and injury to 
them, but whether its voluntary assignee has authority to 
institute and carry on such a suit for their benefit. 

1. As to this right of creditors against this defend- 
ant, we express no opinion, further than to say that courts 
will always lend them aid as a favored class, and will afford 
them every facility and remedy to detect, defeat and annul 
every effort to defraud them of their just rights. Code, 
§1945. But were this a suit at their instance, to accomplish 
this object, we would not be able, on account of the defect- 
ive frame of the bill, to afford the remedy sought. It sets 
out neither the character and nature of their respective 
claims, the amounts thereof, nor the circumstances under 
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which they arose; it is not shown that the fraud charged 
was known to each of them, that they severally became 
creditors in consequence of the false representations, or 
how and in what manner any one of them was imposed upon 
and misled thereby to his injury and damage, if so imposed 
upon at all, all of which statements would be essential to 
the maintenance of the suit at the instance of either one 
of them. The fraud complained of, if it existed, does not 
appear to be such as necessarily affected all of them alike, 
but it may or may not have induced each individual cred- 
itor to act according to the facts as presented in his par- 
ticular case. One may have been induced to deal with 
the bank on account of the false appearances created by 
this imputed fraud, while another may have dealt with it 
irrespective of any such facts and without any knowledge 
of their existence. It is essential to an action on account 
of a wilful misrepresentation of a fact made to induce a 
party to act, that he should have acted upon it to his inju- 
ry. Code, §§2958, 3174; Wright vs. Zeigler Bros., 70 Ga., 
501. The precise question was before the Supreme Court 
of the United States in Scovill ws. Thayer, 105 U. S., 151, 
where it was said that “a creditor, who has been defrauded 
by misrepresentations of the real capital of the company, 
has his remedy in an action of tort against all who par- 
ticipated in the fraud. But the wrong done him cannot 
entitle the entire body of creditors, who have not suffered 
from the alleged fraud, to recover of the entire body of 
stockholders who have taken no part init.” Each case 
stands in this respect upon its own particular circum- 
stances. And even where the suit is prosecuted for cred- 
itors by a receiver, acting under appointment from the 
court, it is essential that the pleadings set forth the facts 
entitling each of the creditors to maintain his action. 
High on Receivers, §201 and citations. It is well to re- 
mark that, in this respect, there is no difference in proceed- 
ings in courts of law and courts of equity. 
2. A bank has much the came rights to make an assign- 
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ment that others have ; whenever it “surrenders its char- 
ter, or the use thereof, it may make, in good faith, an as- 
signment of all its effects for the payment of its debts, as 
natural persons may, but it cannot thereby prevent such 
preference among its creditors as the law gives,” (Code, 
§1493) ; and this condition as to preferences given by law, 
we may add, is as true in the case of assignments made by 
natural as by artificial beings. Like other trusts, this is 
not allowed to fail for the want of a trustee to carry out 
its provisions; it cannot be defeated, provided it was valid 
when made, for the want of an assignee, but the court in 
“vacation or term time is authorized to appoint a receiver 
who shall execute the assignment.” Jé., §1495. The duty 
of this receiver, when appointed in place of the as- 
signee, is such only as the assignee was bound to perform, 
viz., to execute the assignment; therefore the complain- 
ant stands in the shoes of Reynolds, the party to whom 
the bank assigned, with all his rights, privileges and pow- 
ers, but with none others, either greater or less. The re- 
ceiver thus appointed is, to all legal intents and purposes, 
guoad the assignment and its execution, the original as- 
signee. 

3. It is urged that the assignor, which is the pank, was 
not a participant in, but the victim of, the fraud charged in 
this particular instance; that the transaction out of which 
the fraud grew was exclusively between the defendant 
and Frost, Samuel & Co., to whom the defendant sold the 
banking house and assigned the charter, with all the rights 
and privileges of carrying on banking business according to 
its provisions ; and that the defendant, before the re-organ- 
ization of the corporation under the assigned charter, had 
drawn out of the bank all of its available assets and ap- 
propriated to his own use property which had belonged to 
it, amounting to some $40,000. But it should be remarked 
that this sale was made by the defendant to these parties 
after he had wound up the transactions of the bank, while 
it was under his management, and with a view to his 
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abandoning the business. It was consummated before the 
parties re-organized the bank; they well understood what 
the defendant was selling them, and what they were buy- 
ing. It does not appear that the defendant participated in 
this re-organization, or that he had any interest in the new 
concern, or was engaged in any way, or to any extent, in 
the management of its affairs, or that he held himself out, 
or suffered others to hold him out, to the public as having 
any connection whatever therewith ; in fact, his card to 
the public, recommending the new organization and ask- 
ing business for it, as the successor of the one he controlled, 
distinctly announced the fact that he had severed his con- 
nection with it. Neither does it appear from any state- 
ment in the pleadings that Frost, Samuel & Co. misrepre- 
sented to their associates in this fresh venture the terms 
and conditions on which the value or character of the 
assets they had acquired from the defendant by the con- 
tract they made with him depended; on the contrary, it is 
evident that they were themselves the principal, if not, 
with trifling exceptions, the only stockholders, as well as 
the officers and managers of the bank. If others had any 
stock, it must have been quite a small amount, and it does 
not appear whether they acquired it by purchase or by 
gift from Frost, Samuel & Co. Besides, the pleadings 
contain no intimation that these additional stockholders 
were induced to become such by misrepresentations made 
to them as to the value or condition of the capital stock of 
the bank. Frost, Samuel & Co. appear to have been the 
bank itself; the other stockholders adopted what they did, 
and do not seem to have dissented from their action in any 
respect. Fora time the bank did a profitable and lucrative 
business, and the bill charges that its insolvency was, in a 
great measure, occasioned by their withdrawing frum it 
‘deposits made by customers, for their private purposes, 
and on account of individual speculations to the amount of 
$75,000. It does not appear, however, that defendant had 
anything to do with this misappropriation of its assets. 
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It is not easy to conceive how this invisible, intangible 
body could act automatically and independently of the 
agency of its members in conducting its operations, or how 
the body thus constituted could exist without the aid of its 
members. The attempt to separate the two and relieve 
the one from responsibility for the actions of the others is, 
in a legal sense, incomprehensible. The corporation can 
only act by and through its members and appvinted 
agents; their action is necessarily its action, and the at- 
tempted distinction would seem to have no existence either 
in fact or in law. 

4. The idea that a voluntary assignee can maintain suits 
for the benefit of creditors for whom he holds in trust the 
effects assigned, which the assignor could not maintain, is 
of modern origin; certain it is that he cannot do this ac- 
cording to the well-established principles of the common 
law. That he may doit by special enactments in some of 
the states and by virtue of certain provisions made by 
particular laws of the United States, is not questioned. 
We are constrained, -however, to hold that no such au- 
thority is, either directly or impliedly, conferred upon the 
assignee by any statute of this state. The act requiring 
a sworn schedule to be attached to the assignment, if 1t 
warranted the inference sought to be drawn from it, to 
which we are unable to agree, was passed subsequently to 
the execution of this assignment, and is therefore not ap- 
plicable to it. The only power that the assignee has, as 
already shown, is to “execute the assignment ,” and that 
the assignor can assign no right or title with which he has 
parted prior to the execution of his deed (and consequently 
that he cannot include this in the sworn schedule annexed 
thereto), will be abundantly shown in this judgment. 
Neither can we see how we can confer upon a voluntary 
assignee or his successor in the assignment, even though * 
such successor derives his authority to act by appointment 
of the court, the enlarged powers given to a receiver ap- 
pointed to collect and distribute the assets of an insolvent 
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bank upon a judgment of the court forfeiting its charter. 
This is a distinct authority from that growing out of a 
voluntary assignment; different principles apply to the 
twocases. In Dobbins vs. Walton and another, assignees, 
etc., 87 Ga., 614, this court held that the sections of the 
Code regulating the collection and distribution of the assets 
of a bank by a receiver appointed upon a judgment for- 
feiting its charter, did not apply in the case of a voluntary 
assignment by the bank of its assets to pay its debts ac- 
cording to the requirements of law 

5. That parties who have combined to defraud others 
cannot invoke the aid of a court to enable them either to 
enforce or to rescind such an arrangement is well settled; 
“ex turpi causa actio non oritur,” and “in pari delicto me- 
lor est conditio defendentis,” are maxims long established 
and constantly acted upon both by courts of law and equity. 
One 1s simply the complement of the other, and the prin- 
ciple of both is embodied in our Code, §3093. Together 
they announce a principle which, as has been well said, 
‘commends itself no less to the meralist than the jurist, 
for there 1s no obligation upon any one to extricate a rogue 
from his own toils. On any other principle, a knave might 
gain, but could not lose, by a dishonest expedient, and in- 
ducements would be furnished to unfair dealing, if the law 
were to repair the accidents of an unsuccessful trick. A 
fraudulent grantee, therefore, is allowed to retain the prop- 
erty, not for any merit of his own, but for the demerit of his’ 
confederate, in accordance with a wise and liberal policy, 
which requires that the consequences of a fraudulent ex- 
periment shall be made as disastrous as possible. The law 
endeavors to environ a debtor with all possible perils, and 
make it appear that hone-ty is the best policy.” Bump 
Fraudulent Con., 3d ed., 1882, pp. 443, 444. Such being 
- the policy of the law, and every facility being afforded a 
creditor or other party defrauded to impeach and set aside 
such transactions, and an assignee, as is an executor or ad- 
ministrator, being regarded as a trustee, not only for the 
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assignor in one instance, and the testator or intestate in 
the other, but a'so for creditors and others having claims 
upon either estate, it would not seem illogical or improper, 
in order to carry into effect this just and righteous policy, 
to invest the assignee or executor, or administrator, with 
the powers essential to the preservation and protection of 
every right conferred upon each class of his cestwis que 
trust, the creditors as well as those from whom the capacity 
to act is derived. Such a grant of power would, we are 
satisfied, not only serve to prevent fraud, but would dis- 
pense with quite a multiplicity of suits, and tend both to 
terminate and to diminish litigation. But however desira- 
ble this exercise of authority might be upon the part of an 
assignee or administrator, or others who hold fiduciary re- 
lations to both debtor and creditor, it has been so long and 
so uniformly denied, that we could not venture to assume 
its exercise unless it were expressly authorized by the law- 
making power, to which we most respectfully refer the 
question in all its various bearings. 

“ A fraudulent transfer,” says Bump, pp. 444, 445, 446, 

“is good as against the grantor, his heirs, executors, ad- 
ministrators, agents, parties claiming under him, and his 
vendees and grantees. A fraudulent receipt to a person 
who owes money to the debtor is as binding as any other 
transfer.” ‘The array of cases cited by him in the notes 
sustaining these positions is overwhelming. Again, the 
*same careful and reliable compiler, on p. 454 of the same 
work, says, “ If the debtor subsequently makes an assign- 
ment, the creditors may still have the fraudulent transfer 
set aside, for he cannot transfer any right to his assignee 
which he himself does not possess.” , This is likewise sus- 
tained by numerous cases cited in note 5. 

“In general, a receiver, by virtue of his appointment, is 
clothed with only such rights of action as might have been 
maintained by the persons over whose estate he has been 
appointed and to whose rights for purposes of litigation he 
has succeeded.” High on Receivers, §§201, 205, and cita- 
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tions. Thesame rule as to the receiver’s or assignee’s right 
of action has been followed by our own court in several 
instances,—-66 Ga., 609, 615, where it is laid down in terms, 
as it had been previously in 37 /d., 614, 619, that one 
acting as assignee, under a voluntary deed of assignment 
for the benefit of creditors, stands as to suits “in no bet- 
ter situation than the assignor.” The same principle is 
recognized, though somewhat differently applied, in A/oise 
vs. Chapman, 24 Ga., 249. The right of action belonging 
to the creditors, if to any one, against the defendant in this 
case constituted no part of the rights or assets of the bank, 
as we have seen, and consequently could not pass under 
its assignment to the complainant. This phase of the 
case is fully met and covered by the judgment in Zane vs. 
Martin, 8 Ga., 468, where it is said, “ the right given the 
bill-holder to go upon the stockholder for the ultimate re- 
demption of the bills is independent of any claim upon 
the assets of the corporation, one which may be asserted 
directly and in his own name, and which the assignee or 
receiver could not enforce, as it constitutes no part of the 
assets of the bank.” In this case, the bank has failed, and 
its assets were in the hands of a receiver, who had been 
appointed by an act of the general assembly. On the gen- 
eral question, see Brownell vs. Curtis, 10 Paige, 210; Os- 
borne vs. Moss, 7 Johns. R., 161; Dorsey vs. Smithson, 6 
Harris & Johns., 61; Hyde vs. Lynde, 4 N. Y., 387, 392; 
Bostwick vs. Menck, 40 N. Y.(1 Hand), 383 ; Thompson vs. 
Dougherty, 12 S. & R. (Penn.), 448; Yeatman vs. Savings 
Inst., 95 U. S., 764, 766, especially last cited page; Don- 
aldson vs. Farwell, 93 Jd., 631, particularly last paragraph 
of opinion; Jones vs. Yates, 9 Barn. and C. (17 Eng. C. 
L., 241) 532, 538, 539, 540, where the. court, per Lord 
Tenterden, Chief Justice, say, in a case where assignees in 
bankruptcy were the plaintiffs, they “are not aware of 
any instance in which a person has been allowed as plain- 
tiff in a court of law to rescind his own act, on the ground 
that such act was a fraud upon some other person :” that 
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what the party himself could not do, his assignees cannot; 
and that the only case in which the assignees may recover 
property which‘the bankrupt could not, is where the prop- 
erty upon the eve of bankruptcy was conveyed in fraud of 
the bankrupt law. 

Several cases have been cited by the complainant 
which are supposed to authorize this suit, especially Ca- 
sey vs. Cavaroc, 96 U. S., 475, and Pillsbury vs. Kingon, 
33 N. J. Eq., 287. Upon examination, however, it will 
be found that each case rests upon the peculiar pro- 
visions of statutes specially intended to confer the power 
upon assignees to maintain such for suits causes of ac- 
tion; they are therefore not in conflict with the general 
rule, but have been taken out of its operation by virtue of 
the legislation designed to enlarge it so as to embrace the 
cases theretofore excluded from it. It is true that the rea- 
soning of the court in the last case goes very far to abrogate 
the rule itself, and it may perhaps be fairly inferred that 
the result would have been the same had there been no 
legislative enactment expressly or impliedly authorizing 
it. The court, however, puts the case squarely upon the 
act of the New Jersey legislature. That act applies not 
only to suits by assignees, but to those by executors 
and administrators, and authorizes them to impeach transac- 
tions for fraud, wherever the creditors of the assignor or 
of the decedents could have done so. 

In the strictly analogous case of fraud committed by the 
deceased in his lifetime, it has been held that while his 
creditors might set the transaction aside on that account, 
the executor or administrator could not do so in any 
case where the testator or intestate had no authority to 
bring an action. Our own decisions are full upon the 
question, and will dispense with the necessity of citing 
others from the English authorities and from nearly all the 
states of the Union. Crosby vs. DeGraffenreid, 19 Ga., 
290; 20 /d., 452, 464, 465; 22 Zd..431. Fora full and 
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able discussion of the question by Law. Judge, see 2. I. 
Charlton’s L., 383, 388. 

Such being our view of the law applicable to this case, 
the verdict sought to be set aside could have been no 
other than it was. It is not binding upon the creditors 
of the bank or others having claims against it on account 
of the alleged fraudulent dealings between the defendant 
and those who became its owners and managers; and as 
to any rights they have against the defendant on this ac- 
count, the voluntary assignee of the bank was not their 
trustee and had no authority to act for them in that be- 
half. This suit, as to them, is to all intents and pur- 
poses a suit between strangers; it is res inter alios 
acta. On this ground alone, and without any reference 
whatever to the other questions made upon the trial, which 
we have not considered, and as to which we express no 
opinion, we ratify the action of the superior court and 
order its judgment affirmed. ‘ 


WILLIAMSON e¢ al., executors, vs. HEYSER, executor. 


1. A plaintiff in ejectment may in all cases make the true claimant 
of the title a defendant by serving a copy of the pending action 
upon him; and upon his being so notified, he shall be bound by 
the judgment both for the land and for mesne profits. Noris he 
released from liability for mesne profits because he has rented the 
land to a tenant who has received the income arising therefrom. 

(a.) If the recovery were against the tenant alone for the land and 
mesne profits, while it would have bound the landlord as to the 
land itself, it would not have bound him as to the mesne profits. 

. This case being without merit, and apparently brought here for 
delay only, ten per cent damages are awarded against the plain- 
tiffs in error. 


September 16, 1884 


Ejectment. Parties. Landlord and Tenant. Practice 
in Supreme Court. Before Judge Bowser. Worth Supe- 
rior Court. April Term, 1834. 
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W. H. Lastineer; Smitn & Jones. for plaintiffs in er- 
ror. 


D. H. Porr, for defendant 


Hatt, Justice. 


To this action in the statutory form for the recovery of 
the premises, together with mesne profits, the defendant, 
Williamson, vouched his landlord, one Daniel Lote, who 
was thereupon regularly made a party and served. Lote 
died pending the suit, and his executor was made a party 
in his stead. On the trial of the case, it was admitted that 
the plaintiff had the title to the land and had a right to 
recover it; it was, however, insisted that, inasmuch as 
Lote’s tenant, Williamson, had boxed and worked the trees 
growing upon the land for turpentine and had received 
the income arising therefrom, Lote was not liable for 
the mesne profits. The court was of a different opinion, 
and refused to set aside the verdict for mesne profits, if the 
plaintiff would write off from the sum found thereby $125, 
which was done within the time named in the order over- 
ruling the motion for a new trial upon that condition. 

We are not aware of any rule or principle of law that 
would release a party wrongfully in possession of the land 
of another from liability to respond for its use, although 
he used it by a tenant to whom he had rented it. Just 
the reverse of this position is, in our opinion, the clear 
law of the case. What he cannot do himself, he cannot 
do by another. It is expressly provided that a plaintiff 
in ejectment may, in all cases, make the true claimant a de- 
fendant by serving a copy of the pending action upon him, 
and upon his being so notified, he shall be bound by the 
judgment. Code, §3360. In Willingham vs. Long et al, 
47 Ga., 545, it is said that the only necessity for making 
such new party is to hold him for the mesne profits, and 
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this, it is added, “is especially true under our law, which. 
does not permit a new action for mesne profits, and au- 
thorizes all parties at interest to be made parties plaintiff 
or defendant.” If the recovery had been against William- 
son alone for the land and mesne profits, while it would 
have bound Lote as to the land itself, it would not have 
bound him as to the mesne profits; the judgment against 
Williamson alone for the mesne profits could not have been 
collected against Lote or his property, but had Lote been, 
a party, however he became such, whether by the action 
of the plaintiff or by his own act, at the commencement of 
this suit or during its pendency, at any time prior to the 
trial, then the verdict and judgment would have bound 
him, not only as to the land, but also as to the mesne 
profits. Gardner et al. vs. Grannis, 57 Ga., 550, 552. 
Neither party complains of the amount of the verdict, as 
it is reformed by the judgment of the court. 
This bill of exceptions, under the repeated rulings of 
this court, is without merit, and, as it seems to us to have 
_ been brought for delay only, we award the plaintiff ten 
per cent damages upon the amount he is allowed by the 
judgment. — 
Judgment affirmed. 
























Harris, trustee, e¢ al. va. PALMORE. 


. Where a bill was filed in this state, alleging the purchase of land’ 
therein, the payment of the purchase money, a refusal by the ven- 
dor to make a title to the vendee, and that the former was a non- . 
resident of the state, and seeking to enforce the purchase and quiet 
the title and possession, the rule that a defendant in equity in this: 
state must be sued in the county of his residence, is inapplicable ; 
and the question of jurisdiction is, whether any court of equity in. 
the state has jurisdiction. 

2. In such a case, a court of equity of this state has jurisdiction to 
settle the title and to quiet the possession; and a suitor will not 
be forced into a foreign jurisdiction to settle the title to lands in. 
this state. 


v 74-18 
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8. The cases in 5 Ga., 497, and 8 Id., 83, do not conflict with this 
ruling. Those were cases in personam, and title was not involved; 
in this it is sought to settle the title because of a perfect equity. 

4. While such a bill may have contained a prayer for specific per- 
formance, and that the non-resident defendant be required to 
make a title to complainant, yet where it also contained a prayer 
for general relief, a court of equity of this state may grant such 
relief by a decree that the land is complainant’s. 

. The court of equity oi the county where the land lies has peculiar 
jurisdiction of such an equitable proceeding in rem. 


October 21, 1884. 


Jurisdiction. Title. Venue. Equity. Before Judge 
Wiis. Muscogee Superior Court. May Term, 1884. 


Celia Palmore filed her bill in Muscogee superior court 
against Ann Maria Harris and her husband and trustee, 
Daniel Harris, both of New York, alleging that complain- 
ant had purchased from said Ann Maria a certain lot of 
land in Muscogee county, and had paid the purchase | 
money in full, and had been in possession from January, 
1880, to the filing of the bill, October 2, 1882, but the 
vendor and her trustee had refused to make a deed to her, ° 
The prayer was for specific performance, for subpoena and 
for general relief. : 

Service was perfected by publication. 

Defendants filed a general demurrer to the bill, and a 
plea to the jurisdiction, alleging that they were non-resi- 
dents. The judge’s order overruling the demurrer shows 
that the ground of non-residence was urged under it. The 
demurrer was overruled, and defendants excepted. 


CU. J. Tuornton, for plaintiffs in error. 
Tuos. W. Grimes; L. F. Garrarp, for defendant. 
Jackson, Chief Justice 


This bill was brought by the defendant in error against 
the plaintiffs in error to perfect titles to a lot of land in 
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Columbus, in this state, for which the full purchase money 
has been paid by the former to the latter, by requiring the 
latter specifically to perform the contract of purchase by 
making title to the lot, or to grant to the defendant in 
error such relief as a court of equity can render. The 
plaintiffs in error demurred thereto, on the ground that it 
appeared on the face of the bill that they were residents 
and citizens of New York, and that courts of equity in 
Georgia had no jurisdiction over them in the premises. 
The court below overruled this demurrer, and plaintiffs in 
error excepted. 

1. It is to be noted that this is not a case in equity 
against a citizen or resident of Georgia, who must, under 
the constitution of this state, be sued in equity in the 
county of his own residence, or in that of some other 
co defendant against. whom substantial relief is prayed; 
but it is a bill brought against citizens and residents of 
New York, who owned land in Georgia, sold it to a Geor- 
gian, pocketed the purchase money, carried it off to New 
York, and now refuse to comply with the contract of sale 
and to make titles. The distinction is quite obvious. A 
demurrer in the one case would show that the equity court 
of Muscogee county would have no jurisdiction, but that 
some other court of equity in Georgia, to-wit, that of the 
residence of the wrong-doers, would have jurisdiction ; and 
thus that Georgia equity courts, somewhere within her own 
jurisdiction, could grant an adequate remedy for the wrong 
done. In the case at bar, the demurrer, if sustained, would 
deny all relief in Georgia, and relegate the complainant 
to a foreign jurisdiction, if indeed a New York court could 
settle land titles in Georgia. Therefore everything touch 
ing the respective jurisdictions of equity courts in different 
counties in this state is eliminated from this case, and the 
question is, has any equity court jurisdiction of this subject- 
matter in any county in Georgia, and if so, in what county? 

2. It would be strange indeed if Georgia courts had no 
jurisdiction to settle titles to her own Jands, because some- 
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body claiming title thereto resided without her limits; 
that she could fix the titles as between Georgians, but 
could not between a Georgian and a citizen of another 
state; yet that is the precise question which this demurrer 
makes. The result would be that, though sovereign over 
all her territory, though in her be the eminent domain, 
though her grant be the origin of all title to her lands, she 
could not adjudicate that title and quiet the possession 
thereof, in case a foreigner claimed it, however unjustly, ° 
unless that foreigner submitted voluntarily to her jurisdic- 
tion of his case. Such a doctrine would strike at the 
foundation of her sovereignty over her own domain, and 
sap the foundation of her peace and prosperity. It would 
undermine her sovereignty over her lands, because other 
states or countries would determine to whom they be- 
longed, and it would be ruinous to her peaceful occupation 
of her own landed estates by those entitled to it, by hav- 
ing no power to settle the title, and to her prosperity, be- 
cause nothing is so necessary to that as the unmolested 
and quiet possession of the land out of which grows all 
her wealth of food and clothing and comfort. In the last 
analysis, it is the soil of the state, cultivated by the un- 
shackled and assured proprietors of that soil, in quiet and 
without threat of interruption of its use, which makes its 
prosperity. 

If this court had ever held any principle antagonistic to 
this overwhelming conviction of her power over her own 
territory, and her right, through her own courts, to exer- 
cise judicially that power, a full bench should review and 
reverse such a principle. 

8. But no such adjudication has been made. Neither 
in the 5th Ga., 497, nor in the 8th Jd., 83, has such a prin- 
ciple applicable to the case ruled been announced, nor 
does the line of reasoning in the able opinions in those 
cases lead to such a conclusion. On the contrary, those 
were strictly cases in personam, not touching title to the 
rem, and that rem the land of the state. Both were choses 
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in action. It is true that one of them was a chose in action 
which, under acontract of partnership in aland speculation, 
asserted a claim to one-third of certain lands obtained by 
the venture, but the court clearly drew the distinction be- 
tween such a claim and the title to the land, or any part 
thereof, recognizing the right of the Georgian to partition 
with the citizen of New York, if the former had clear title 
to any part of the land. 

The case at bar shows title in the complainant, and to 
remove all clouds therefrom and settle it is the great ob- 
ject of the bill. Payment of all the purchase money for 
land and possession thereunder make title in Georgia, on 
which, if ousted, ejectment can be maintained and recov- 
ery had. It makes a perfect equity, and for defence or 
recovery becomes just as effective between the parties as 
a grant from the state, with regular chain of title down to 
the litigant. It is in no sense a chose in action or a per- 
sonal action, but affects the rem, the land and its recovery. 

4. And even if the prayer for specific performance, and 
the demand that the court direct the New York defendants 
to the bill to make title to complainant, made it a proceed- 
ing in personam against them, and not having them in 
Georgia, its courts could not well enforce the decree to 
compel them to execute the titles, yet there is the broad 
prayer for general relief—such relief as a Georgia court 
can give, and that is easily given by a decree that the land 
is the complainant’s; and thus the decree itself puts the title 
in complainant, and quiets her possession to the land, and 
removes all clouds from her title and her quiet enjoyment 
of the land she bought and paid the New York people for. 
So equity can settle the case, as respects the land, within 
Georgia jurisdiction, without forcing the defendants to do 
anything at all, and without any decree, except that which 
by its own operation, fixes title in him who has the perfect 
equity to a piece of the soil of this state. 

Let it be borne in mind that the principle contended for 
by the able and energetic counsel for the plaintiffs in error 
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would exclude the jurisdiction of the courts of Georgia as 
well in cases against foreigners beyond seas—actual for- 
eigners to the American Union—as to citizens of other 
states in the Union. Its enormity will thus become more 
apparent. Every foreigner to Georgia, in or out of the 
American Union, who owns land or other property in this 
state, can be made to pay any debt he owes here out of 
such property. It can be attached and made to pay such 
debt, chose in action or debt of any sort; yet the conten- 
tion of the plaintiffs in error is that, while the foreigner 
can be forced by our courts to pay his debts out of prop- 
erty here, our courts have no power to settle land titles 
against him or quiet the possession thereof. It cannot be, 

5. Of course, the equity courts of this state having ju- 
risdiction, the court where the land lies is that which pe- 
culiarly has the jurisdiction to grant relief in rem. See 
80 Ga., 440. 

Judgment affirmed. 


AUSTELL vs. SWANN e¢ al., executors. 


1 Where a widow renounced the provisions of her husband’s will, 
and elected to take dower, which was assigned to her, she could 
not require the annual taxes on the dower lands to be apportioned 
between her and those to whom the reversion belonged. 

(a.) Permanent improvements placed on an estate by a life ten- 
ant, which remain at the termination of the estate, inure to 
the benefit of the reversioners or remaindermen, but they cannot 
be made to contribute thereto or to repairs, nor can they be set off 
against mesne profits, in ejectment by the reversioners to recover 
possession at the death of the life tenant. 

. The right to dower accrues upon the death of a husband leaving 
a widow, and carries with it the income which it yields from that 
date. Therefore, where a widow renounced the provisions made 
for her by the will of her late husband, and elected to take dower, 
which was accordingly assigned to her, she could recover the in- 
come derived from the property so assigned, from the death of her 
husband to the time when she entered on the estate. 

(a.) The provisions of the statute allowing the widow three months 
from her husband’s death to claim dower, and barring the right if 
not set up in seven years, do not defeat her right to arrearages for 
the withholding of her dower. 
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(2.) The judgment allowing dower is no bar to the proceeding for in- 
come from the date of the death of her husband, bevause that 
question could not be involved in the proceeding for dower. 

(c.) That a widow must elect between the legacy bequeathed to her 
and dower does not destroy her claim for an account for the in- 
come, and if she elect between dower and a provision in lieu thereof 
or a child’s part of the realty in ignorance of the condition of the 
estate, she is not bound thereby, unless such election of dower 
would have the effect of prejudicing or disturbing rights acquired 
bona fide by third persons in consequence thereof. 

(d.) This court is strongly inclined to the opinion that the relief 
afforded in cases of this description rests upon principles quite in- 
dependent of the statute of Merton; and so far as the rights recog- 
nized by that statute are concerned, they were covered by our 
adopting statute. 

(e.) Under the liberal system in this state, for every right it is de- 
clared there shall be a remedy ; the distinctions between real, per- 
sonal and mixed actions are abolished, and it is optional with a 
suitor to resort to a court of law or a court of equity to enforce an 
equitable cause of action. 

(f.) The right of a widow to mesne profits and income derived from 
lands assigned as dower, between the death of the husband and 
the entry of the widow on the lands so assigned, is not taken away 
by the various statutory provisions giving a year’s support to the 
family of the deceased husband. Dower is a permanent provision 
for the widow for life, and in which no other member of the family 
has any interest; while the year’s support is a temporary provis- 
ion for the benefit of the widow and children, or the children, if 
no widow. 


Jackson, C. J., concurred. 
BLANDFoRD, J., dissented. 
February 7,, 1885. 


IIusband and Wife. Dower. Tax. Estates. Rever- 
-sions. Remainders. Mesne Profits. Year’s Support. 
Before Judge Stewart. Fulton SuperiorCourt. October 
Term, 1883. 


Reported in the decision 


Hittyer & Bro., for plaintiff in error, cited 2 Scrib. 
Dow , 737; 6 J. J. Marsh, 586; 7 Fla., 207 ; 1 Dana, 345; 
8 Gill & J., 50; 27 Miss., 7833; 1 Md. Ch. Dec., 143; 28 
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Miss., 212 ; 12 Gill & J., 388; 1 Bailey Eq., 63; 4 Kent, 
70; 62 Ga., 106; 35°Ala., 528; 9 Ves., 222; Dudley, 123; 
2 Browns O. O., 620; 2 Ves. Jr., 122; 3 Dess., 482; 5 
Johns Ch., 482; 50 Ga., 192; Code, §§1763 et seg., 176, 
2575; 58 Ga., 247; 3 Kelly, 209; 14 Penn. St., 134; 
Cobb Dig., 489; Code, §3357; 59 Ga., 165; Code, §3476; 
Dudley, 254; 4 Ga., 558; 6 Jd., 495; 7 Jd, 211; 15 Zd., 
270; 19 Id., 413; 31 Jd., 668; 32 72, 63; 49 Jd., 412; 
54 Id., 575; 55 Id., 354,228; 56 L7., 520; 1 Otto, 53t; 
4 Id., 351, 400, 423, 477, 606, 644; Code, 82897, 2898; 
45 Ga., 554; 1.P. Wms., 118,122; 2 Scrib. Dow., 743, 
717; 29 Ills., 323; Rev. Stats. Ohio, 522, §18; Missouri 
Stats., 1855, 676, §§34, 36; Zd., 1879, §2214; Kansas 
Laws 1&62, 482, §§23, 25; Code, §4043; 2 Scrib. Dow., 
71, 73 et seg.,89; 1 Bailey S. C. Eq., 63; Const. 1877, 
Art. 7, Sec. 2; Code, §§5181, 5201, 873, 886, 881, 898; 
10 Ga., 327, 329; Code, §§3132, 3133; Cooley Const. 
Lim., top pp. 612, 613. 


E. A. Anerer; Hopxins & Guenn, for defendants, cited 
Code, §§1763, 1768, 2571, 4041; 58 Ga., 248; 17 Jd., 123; 
Code, §3979 (a); 10 Ohio, 23; Code, §§4048, 8357, 2255; 
2 Scrib. Dow., 783; Burroughs, 223; Cobb’s Dig., 1041; 
Marb. & Crawf. Dig., 447, 554; Acts 1851-2, p. 288, secs, 
9,10,11; Acts 1854, p. 109; Code, §804; Acts 1882-3, 
p. 39, sec. 14. 


Hat, Justice. 


The plaintiff renounced the provision made for her by 
the will of her late husband, and elected to take dower in 
the real estate of which he died seized and pessessed. 
Dower was assigned to her both in city houses and lots, 
and in lands situated in the country. No provision was 
made, however, to compensate her for the income derived 
from the property assigned her as dower, from the death 
of the testator to the time when she entered on the estate. 
The present suit is brought to recover this income, and 
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also to apportion between her and the tenants in remain- 
der the annual assessment of ad valorem tax made upon the 
dower lands since she has been in possession of the same. 
The defendants demurred to this suit, and the demurrer 
being sustained, she brings this writ of error to reverse 
that judgment. It will be seen that two questions are 
raised by the demurrer. 

1. We are of opinion that the apportionment of the an- 
nual taxes paid by her upon the dower land between her 
and those to whom the reversion belongs, cannot be al- 
lowed upon any principle either of law or equity, and that 
to this extent there was no error in sustaining the demur- 
rer. It is conceded in argument, if this tax were specific, 
or if it were an income tax, she would be bound for its 
payment, and we can perceive no difference in this re- — 
spect between that and an ad valorem tax. The difference, 
abstractly considered, consists only in the mode of assess- 
ment. In neither case is this assessment made for a 
longer period than a year; it is not assessed upon the re- 
version, but upon the value of the estate at the time, and 
which may fluctuate yearly during the plaintiff’s term. As 
she, by the express provision of the Code, §2255, is entitled 
to the full use and enjoyment of the property during her 
life, it is insisted that, by the same law, she can only enjoy 
its income, and control it to the exclusion of others, pro- 
vided that in its use she exercises the “ordinary care” 
that “a prudent” person should exercise for “its preser- 
vation and protection,” and “commits no acts” that may 
tend “ to the permanent injury of those entitled to the re- 
mainder or reversion ;” that if she is wanting in “ such care, 
and wilfully commiis such acts,” she thereby forfeits her 
interest to the remaindermen or reversioners, who, if they 
so elect, may claim “immediate possession.” It is con- 
tended, as we think, with irresistible force, that a neglect to 
pay the burdens imposed by law upon the property ‘during 
the term would be a want of such ordinary care as a pru- 
dent person should exercise for its protection and preser- 
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vation, and would tend to divest the title to the fee by 
exposing it, or a portion of it, to sale, to raise the taxes | 
levied on it. The reversioners are not bound to keep it 
in repair during the term of the life tenant, nor can they 
be made to contribute to such repairs, or even to ‘perma- 
nent improvements, that she may see proper to place upon 
it for its better enjoyment. Such of these latter as remain. 
at the termination, of her estate inure to the benefit of the 
reversioners, and in ejectment by them to recover posses- 
sion at her death, the value of such improvements could 
not be set off against mesne profits. Dean, ex’r, vs. Feely, 
69 Ga., 815, 817 

2. The next question raised is one, so far as our own 
researches go, aided by those of the eminent counsel who so 
forcibly and exhaustively argued the case for both parties, 
that has never been directly passed on by this court, or its 
predecessor, the convention of judges of the superior court. 
In a case that came before the convention of judges in 
1832, Wakeman and wife vs. Roach, Dudley’s R., 128, it 
was collaterally involved, and it was there said “ that in 
equity upon a bill filed for an assignment of dower and 
an account of the arrears, it is declared by numerous de- 
cisions that there is no limitation, either in equity or at 
law, without some special ground, and the account is uni- 
formly carried back to the death of the husband, without 
regard to time, notwithstanding the general rule of a court 
of equity is to adopt a period in analogy to the statute of 
limitations.” Again, it is said, “If the remedy by which 
the right to an assignment of dower is attempted to be 
enforced be considered as partaking of the nature of a 
real action, as in the writ of right of dower, the Statute of 32 
Henry VIII. cannot apply to such remedy, because it does 
not extend to cases where the demandant does not count 
upon the seisin of himself or his ancestor, and for the 
same reason, it would be inapplicable to any possessory 
real action brought for an assignment of dower. If the 
remedy be of the class of possessory actions, it. is not 
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embraced in the Statute of (Limitations) 21 Jac. L., c. 16, 
because, until assignment, the dowress has no right of 
entry. A dowress is considered, in regard to her title, as 
being in possession of lands assigned to her by her husband. 
Her estate is a continuation of her husband’s; and upon 
the assignment of her dower, in legal contemplation, she 
is in from the death of her husband.” Why the right 
recognized in this case has not been litigated in our 
courts, it may not be easy to explain. It may have lain 
dormant because it was overlooked, or perhaps, when de-_ 
manded, it may have been conceded without a contest, or 
it may have been refused, and the party making the de- 
mand was apprehensive that it was doubtful, and did not 
care to incur the expense of settling the doubt. The bare 
absence of cases upon the question, therefore, affords none 
but equivocal evidence of the contemporaneous construc- 
tion of legislation supposed to have. an adverse bearing 
upon the right here claimed. 

We cannot agree with the learned counsel, who argued 
this case with so much learning and such signal ingenuity 
for the defendants in error, that the right to these arrears 
of rent has its foundation in the Statute of Merton, 20 
Henry III., c. 1, and applies only to an heir, who, instead of 
assigning it, deforced the widow of her dower, and that, if 
that statute ever had operation in this state, it has ceased 
to have effect since the passage of the act allowing the 
widow, after the lapse of three months from her husband’s 
death, to resort to the courts to obtain her dower, and bar- 
ring the right if she did not set it up in seven years, nor 
do we concede the position that the year’s support given 
by our statute to the family of the husband is to be 
regarded as a substitute for the allowance of arrearages to 
the widow for withholding her dower, to which, according 
to some of the authorities, she had a right to look,as a 
means of subsistence. Nor do we think that the plaintiff 
was barred from setting up this claim by the judgment in 
her favor on her petition for dower. This petition neither 
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did nor could, under our law, set forth that claim. The 
commissioners appointed under the act of 1839, upon this 
petition, are authorized “ to enter upon the lands and tene- 
ments of which the husband died seized, and to lay off, 
admeasure and assign to the widow the dower to which she 
is entitled therein, having regard to the shape and valua- 
tion of the same.” To enable them to execute the commis- 
sion, they are empowered to employ a competent surveyor, 
who is required to make a careful plat of the survey of 
the dower; and this plat is to be returned to the court 
with their report and recorded therewith. Code, §§4041, 
4045. This return, by the acts of 1862 and 1863, Code, 
§4048, when made the final judgment of the court, is con- 
clusive between the parties interested. A writ of posses- 
sion is toissue in favor of the applicant, and the judgment 
includes the cost of the proceeding against the represent- 
atives of the deceased husband. In such a real action as 
a writ of dower, or a writ of right of dower, neither dam- 
ages for detention nor a claim for mesne profits can be set 
up, unless given by statute. In ejectment and its statu- 
tory substitute to try title to land, there could be no de- 
mand for mesne profits until the right was expressly given 
by the act of the general assembly. Cobb's Dig., 489; Code, 
§3357. Judgments are conclusive, however, only as to the 
“ subject-matter in issue” in the suit wherein they are 
rendered. Code, §§2897, 3577, 3826. So far is this prin- 
ciple carried that parol evidence may be admitted ‘to 
show that a matter apparently covered by the judgment 
was really not passed upon by the court.” Jb. §2889. 

In the case of Woodward vs. Woodward, 2 Richardson’s 
Eq. R., 28, the court of appeals in equity of South Carolina, 
speaking directly to this point, said: “It is insisted in ar- 
gument that the complainant’s right to interest or mesne 
profits is concluded by the commissioners having assessed 
a gross sum in lieu of dower. But the writ for the ad- 
measurement of dower conferred on them no authority to 
take an account of mesne profits, or to commute them for 
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money, nor has the court any warrant in law to delegate 
such a power to them; and upon referring to the return, it 
will be seen they do not assume it.” . . ... . “It 
has been insisted, too, that the complainant, having been- 
put to her election, is not entitled to mesne profits until she 
had elected and demanded her dower, and such seems to 
have been the rule at common law. 1 Roper’s Hus. and 
Wife, 444; Co. Lit.; 32 (6), and Mr. Roper, in his treatise 
on the Rights of Husband and Wife, vol. 1, p. 453, refers 
to Delver vs. Hunter, Bunb. 57, where the same rule was 
applied in chancery. But he questions, upon high author- 
ity, the authority of the book itself, and controverts, in his 
usual felicitous manner, and I think successfully, the doc- 
trine of the case, and maintains that courts of equity, in 
decreeing an account for mesne profits, proceed without 
reference to any statute or rule of the common law, but 
upon the principle that the right of the widow to have her 
dower assigned to her immediately after the death of her 
husband draws after it the right to an account of the profits ; 
that, in effect, the tenant in possession, by the receipt of the 
profits, incurs a debt which in equity he ought to pay; and 
he further remarks that, in equity, the tenant may be re- 
garded as her bailiff, and is therefore answerable for her 
share of the profits. The circumstance that the complain- 
ant was driven to elect between the legacy bequeathed to 
her and her right of dower, so far from detracting from 
the merits of her claim for an account, adds additional 
force toit. It was a difficulty thrown in her way without 
any agency of her own, and she was not bound to elect 
until it was removed by a discovery of the quantity and 
value of the real estate of which the testator died seized.” 
The other chancellors concurring with Chancellor Johnson, 
who delivered this opinion, the executor was decreed to 
account for the rents and profits of the real estate of the 
testator, in which dower had been assessed for the widow, 
from the time of testator’s death to the time the commis- 
sioners’ return was confirmed, and that he pay her interest 
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on the sum assessed from that time until the money was 
paid. 

This case, in its leading features, is almost identical 
with that under consideration, and it is based upon princi- 
ples most of which have found their way into our Code. 
Thus, in the matter of election between dower and a pro- 
vision in lieu thereof, or a child’s part of the realty, if she 
' makes it in ignorance of the condition of the estate, she is 
not bound thereby, unless such election of dower would : 
have the effect of disturbing or prejudicing rights acquired 
bona fide by third person in consequence thereof. The Code, 
§§1765, 1766, lays down quite as liberal a rule as that an- 
nounced by the chancellor in the conclusion of this able 
and satisfactory opinion. We are strongly inclined to the 
opinion that the relief afforded in cases of this description 
rests upon principles quite independent of the provisions 
of the statute of Merton, and from the best sources of in- 
formation at our command, we feel safe in assuming that, 
so far as the rights recognized by that statute are concerned, 
they were covered by our adopting statute ; the statute 
itself is found in Schley’s Dig. (p. 78), which was an au- 
thorized compilation of the English statutes of force in 
this state, by a very competent and able lawyer. The right 
recognized by its provisions is of too much importance to 
be denied a place in our laws, unless we were well assured 
that it had been repealed by subsequent legislation. No 
doubtful implication, or mere change or substitution of 
other remedies than those thereby contemplated, should 
have that effect. In announcing these views, we are not 
without the support of many eminent jurists and authors, 
both in our sister states and in England. From the great 
number at command, and which will be found admirably 
collated in the exhaustive brief of Judge Hillyer, who ap- 
peared as counsel for the plaintiff, we select a single case, 
Keith vs. Trapier, 1 Bailey's Eq. R., 68. Speaking of 
the statute of Merton, Chancellor Harper, whose opinion 
was afterwards concurred in by the full bench of the court 
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of appeals of South Carolina, said: “As the jurisdiction 
has been exercised only since the passing of the statute, it 
is perhaps not perfectly clear whether the account has 
been allowed in conformity to the statute or on distinct 
equity principles. This statute being in existence, there 
was no need to explain this matter in the decided cases ; 
but on referring to the cases, I am sufficiently satisfied that 
the account for rents and profits has been allowed on dis- 
tinct equity principles, entirely independent of the statute. 

“ Courts of equity give an account of rents and profits in 
dower when no damages could be recovered at law under 
the statute. In the case of Dormer vs. Fortescue, 3 At- 
kyns, 130, Lord Hardwicke observes that the court will 
give the dowress profits from the time, not only of her 
demanding, which is the time from which she is to have 
it in her writ of dower, but will give it to her from the 
time of her title accrued, although the statute gives 
her damages only from the time of her demand. Lord 
Coke also says, 1 Inst., 32 (b), ‘if the wife hath not re- 
quested her dower, she shall lose the mean values and her 
damages.’ But ‘it must be supposed that the dowress 
has nothing to live upon but her dower, and the mesne 
profits are her subsistence from the time of her husband’s 
death, and the course of this court seemed, therefore, to 
have been to assigh her dower, and universally to give her 
an account from the death of her husband.’ By the Mas- 
ter of the Rolls, in Curtis vs. Curtis, 2 Bro. O. R., 632. In 
Banks vs. Sutton, 2 P. Wms., 719, which may be authority 
as to this point, the decree was for ‘the arrears of dower 
from the death of her husband, she allowing the third of 
the interest of the mortgage money unsatisfied at that 
time, and her dower to be set out, if the parties differ.’ 
See also Oliver vs. Richardson, 9 Va., 222. In cases 
where the deforciant is dead before the right of dower is 
established, so that the widow’s right to an action for 
damages under the statute is gone at law, the court will 
give arrears of rents and profits. That was the case of 
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Curtis vs. Curtis, 2 Bro. C. C., 620. So, if the widow 
should die before she had established her right to dower, 
equity will decree an account in favor of her personal 
representatives. 1 Fonbl., 22. 

“The decreeing an account for arrears in dower seems 
to rest on the same grounds precisely as the decreeing an 
account for the rents and profits of real estate. The prac- 
tice of the court to give an account of rents and profits 
does not depend on any statute, but on general principles 
of equity. Lord Hardwicke puts them both on the same 
footing in Dormer vs. Fortescue. He thinks there must 
be some ground of equity to give the court jurisdictiun— 
as trust or infancy, in cases of real estate, or an out- 
standing term, or discovery in cases of dower; but having 
jurisdiction, the court will give complete relief by decree- 
ing an account, in general, from the time the title accrued, 
although, under special circumstances, the court may re- 
strain it. Perhaps it would be more correct to speak of 
these things as identical, rather than resembling. In 
dower the widow recovers real estate, and in both cases 
the court proceeds on the principle that cne party has 
received what the other was entitled to. The reason why 
damages were not recoverable in dower, previous to this 
statute of Merton, as explained in Curtis vs. Curtis, 2 Bro. 
C. C., 630, was that damages were not recoverable in any 
real action. . The writ of dower and the writ of right of 
dower were real actions. There is no doubt that the 
widow was, at law, entitled to the land, that is, to the use, 
possession, or rents or profits, from the death of her hus- 
band. Magna Charta expressly provided that dower shall 
be assigned within forty days, although, as Lord Coke 
says, that act was of little effect, for that no penalty was 
thereby provided, if it were not done. Co. Lit., 32 (b). 
The right at law was perfect but for the technical reason 
mentioned. It is, however, the peculiar office of equity 
to afford relief, when the law gives a right, but the rigor 
of legal forms affords no remedy or an inadequate reme- 
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dy. I cannot doubt that, independently of the statute of 
Merton referred to, a court of equity will give an account 
for the arrears of rents and profits in dower.” 

In delivering the opinion of the court of appeals con- 
firming this decree, Colcock, J., maintains, upon authority, 
that the statute of Merton gave the widow nothing to 
which she was not entitled before its enactment, except 
a legal remedy to recover damages, as distinguished from 
mesne profits, which were the fruits of her title to the 
land, and to which she was as much entitled as to the 
land itself. “The court,” he says, “has never restricted 
the account for rents and profits to cases within the 
statute of Merton, and its jurisdiction, therefore, cannot be 
supported on that statute; but stands, and can stand only, 
on its acknowledged competency to afford a remedy, 
where the law gives a right, but no remedy, or an imper- 
fect one.” 

Our Code enlarges this principle, and applies it to 
all courts, by declaring in the broadest terms: “For every 
right there shall be a remedy, and every court hav- 
ing jurisdiction of the one may, if necessary, frame the 
other.” §3250. It proclaims that an action is mere:y the 
judicial means of enforcing a right. J6., §3251. It abol- 
ishes all distinctions between actions real, personal and 
mixed, and recognizes no others than such as are against 
the person or property, and permits these to be united. 
1b., §3252. For every violation of a contract, express or im- 
plied, for every injury done by another to person or proper- 
ty, it gives a right to recover and a remedy to enforce it. 

- Ib., 82243. In its disregard of forms, and in its anxiety to- 
attain the ends of substantial justice, it leaves it optional 
with the suitor to resort either to a court of law or a court 
of equity to enforce a purely equitable cause of action, and’ 
at law the jury are to find a verdict, and the judgment to 
be rendered thereon is to be so moulded and framed as to- 
give equitable relief, as verdicts and decrees are rendered. 
and framed in equity proceedings. Oode, §3082. 

v 73-19 
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The only point that now remains for consideration is, 
whether the right to mesne profits and income derived from 
lands assigned as dower, between the death of the husband 
and the entry of the widow on the lands so assigned, is 
taken away by the various statutory provisions giving a 
year’s support to the family of the deceased husband. The 
right to dower accrues upon the death of the husband, and 
carries with it the. income which it yields from that date. 
The widow is entitled, as dower, “to an estate for life in 
one-third of the lands, according to valuation, including 
the dwelling house (which is not to be valued unless in a 
town or city) of which the husband was seized and pos- 
sessed at the time of his death.” Code, §1763. In this 
estate no other member of the family has any interest 
whatever. The year’s support provided for the family of 
the deceased husband, we cannot think, was ever intended 
to diminish this interest. The right of the widow is dis- 
tinct and separate from the ‘provision allowed by law for 
the support of the family. In the first case, the amount 
of property assigned is ascertained by a fixed and definite 
rule; in the last, it depends upon a variety of circum. 
stances, and, to some extent, upon the discretion of those 
appointed to set it apart; one is a permanent provision for 
the widow, es nomine; the other, from its very nature, is 
temporary, and is designed to meet an emergency. If the 
necessity continues longer than the year, other provision is 
made to avert its consequences from the family. The 
title to the property set apart for a year’s support vests in 
the widow and children, or if no widow, in the children, 
share and share alike, and where there are two sets of 
minor children by different wives, the portions going to 
each must be specified, and the title to that allotted to the 
children of a deceased wife vests in them. This allowance 
is of the highest dignity, and is preferred by express en- 
actments before all other debts. If the estate will reach 
that amount, it cannot be less than one hundred dollars, 
and if it appears, upon a just appraisement, that the es- 
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tate is less than five hundred dollars, the whole of it is re- 
quired to be set apart for the support of the family. Code, 
§§2571, 2572, 2574, 2576. The distinction here pointed 
out is recognized in a similar case determined by this 
court. Calhoun vs. Calhoun, 58 Ga., 247. It is gratifying 
to find how exactly the well-settled principles of law co- 
incide with an enlightened public policy that recognizes 
natural justice and the claims of humanity, encouraging 
children to strive for the reward vouchsafed to those who 
honor their fathers and mothers. 

The plaintiff, on this ground, set out a good cause of ac- 
tion, and there was error, as to that, in sustaining the de- 
murrer to her declaration 

Judgment reversed. 


» ACKSON, Chief Justice, concurred, but furnished no writ- 
ten opinion. 

BLANDFORD, Justice, dissented, but furnished no written 
opinion. 


GILLETT BrotTuers vs. WALTER et ai. 


Where a bill was filed against certain persons doing business under 
a stated firm name, and the prayer for subpcena was against the 
firm, but the subpeena was issued against and was served on the 
individuals composing the partnership, this was sufficient, al- 
though the prayer was for subpeena against the firm, and not 
against the individuals. 

(a.) If this was a defect, it was amendable. 

(b ) The distinction between law and equity has been nearly, .. not 
quite, abolished in this state. 


January 21, 1885. 


Practice in Superior Court. Equity. Partnership. Be- 
fore Judge Hammonp. Fulton Superior Court. March 
Term, 1884. 


Reported in the decision. 
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Biesy & Dorsgy; O. H. & R. B. Barnes, for plain- 
tiffs in error. 


J. A. Gray; T. P. Westmoreuann, for defendants 


BLANDForRD, Justice. 


The bill in this case was exhibited against W. S. Gillett 
and T. J. Gillett, of Fulton county, doing business under 
the firm name and style of Gillett Bros. It alleged that 
the firm was indebted tocomplainants certain sums of 
money; and there were many allegations of fraud’ against 
defendants. The prayer for subpoena was against Gillett 
Bros. Defen:lants moved to dismiss the bill, because the 
prayer for subpcena was not. against the individual mem- 
bers of the firm, but was only against Gillett Bros. The 
court overruled this motion, and this is excepted to. 

The distinction between law and equity in this state is 
very slight. Under paragraph 2, section 4, article 6, con- 
stitution of this state, Code, §5140, it is provided, * That 
the general assembly may conter upon courts of common 
law all the powers heretofore exercised by courts of equity 
in this state.” 

The first paragraph of the same section and article con- 
fers upon the superior courts of this state exclusive juris- 
diction in equity cases. The superior courts of this state 
have general jurisdiction in all cases arising at law or in 
equity, except such special jurisdiction as is conferred on 
the courts of ordinary and on other inferior judicatories. 
By the act of 1820, Code, §3082, it is further provided 
that a party is not compelled to resort to equity, but he 
may institute his suit for an equitable cause of action on 
the common law side of the court, at his option, and the 
jury are authorized to give a verdict, and a judgment may 
be rendered thereon, so moulded as to give equitable relief, 
as verdicts and decrees are rendered in equity proceedings. 
It appears that this act and clause of the Code do nearly, 
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if not fully, abolish all distinction between law and equity. 
There may be more legislation required for this purpose, 
in view of the constitution before cited; but at last, there 
is in fact but little, if any, difference. Equity is that law 
which is administered by a court exercising 7 eculiar pow- 
ers. It is law, a rule certain, fixed and determined as 
fully as any law administered by courts of law; and in 
this state, the same court which administers the common 
law likewise dispenses equity law. The same juries in 
each class pass upon the facts in issue between the parties; 
and the substantial difference seems to be that in equity 
cases the plaintiff is “ your orator,” and in law cases he is 
“your petitioner.” The Code, §§3350, 1899, authorize part- 
nerships to be sued in the firm name. 

It would be no stretch of power to hold that these stat- 
utes extend to suits in equity as well as at law, as such a 
small difference exists between the two jurisdictions in this 
state. 

The question made by the exception and assignment of 
error by the plaintiff in error was virtually decided in the 
case of Curry vs. Hillhouse et al.,5 Ga., 255. The bill 
is exhibited against certain persons named, using a certain 
firm name. The prayeris against the firm. The subpoena 
issued against, and was served upon, the individuals com- 
posing the firm; and as was held in the case cited, so we 
hold, that this was sufficient; even if it was a defect, it was 
amendable under our statutes of amendment. 

Judgment affirmed. 


SHUFORD vs. ALEXANDER, guardian, etc. 


1. There was sufficient evidence to have warranted a verdict for the 
plaintiff in the justice’s court in this case, had it been properly tried. 

(a.) The distinctions as to forms of actions observed in the superior 
court do not obtain in justices’ courts. All the pleadings there 
required is a summons, to which is attached, at the time of issuing 
it, the cause of action sued on. 

2, Contracts of an infant are void, and in a suit prosecuted on his 
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behalf, either to recover the property parted with by him or its 
value, or damages for a fraud practiced upon him in such a trans- 
action, an offer to rescind the contract or to return the property 
he received in exchange is not an indispensable prerequisite to 
the mairtenance of the action. 
(a.) The defendant is not without a remedy to recover his property, 
but it is not a ground to defeat the plaintiff ’s action. 


November 11, 1884. 


Pleadings. Justice Courts. Infants. Minors. Con- 
tracts. Tender. Before Judge Brannuam. Walker Supe- 
rior Court. February Term, 1884. 


Reported in the decision. 
R. M. W. Guenn; H. P. Lumpxiy, for plaintiff in error. 


F. W. Coretanp, by Harrison & PreptsEs, for defend- 
ant. ; 


Hat, Justice. 


The plaintiff, as the next friend of his minor son, sued 
the defendant in a justice’s court for fraudulently palming 
off upon him certain worthless notes in a horse swap.* 
In the trial of the case before the justice, the defendant 
appears to have been guilty of much improper conduct to 
the court, and to have carried off one of the jury, who 
was sick, to his shop and furnished him with wine to 
drink; in short, to adopt the statement in the record, he 
seems to have “ run the court,” over the protest of the pre- 
siding justice, and despite his efforts to prevent it. Of 
course, he obtained a verdict in his favor. From this a 
certiorari was sued out, which was sustained by the supe- 
rior court and a new trial ordered, with specific directions 
to the justice’s court. To the judgment sustaining the 
certiorart, the defendant excepted, and brought it by writ 
of error to this court. 


*The summons was dated April 18, 1883. 
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1. It is insisted that this was a regular action for de- 
ceit, and that the proof was not sufficient to sustain the 
several allegations essential to the maintenance of that ac- 
tion. We think there was enough evidence to show a 
wilful misrepresentation of material facts, to induce the 
plaintiff’s son to act, and upon which he did act to his 
injury; that, if defendant did not directly misrepresent 
the facts, he artfully concealed them, in such manner as 
to deceive and mislead him, and did so with full knowledge 
ihat they were false. Code, §2958. But whether this was 
so or not, he was dealing with a minor, over whom he 
seems to have had much influence, and who appears to 
have had great confidence in him; he got his property, 
and paid him for it in notes he knew to be worthless, with 
the exception of a trifling sum which he paid in money. 
The distinctions as to forms of actions observed in the 
superior courts do not obtain in proceedings in justices’ 
courts. All the pleadings required in these courts is a 
summons, to which is attached, at the time of issuing the 
same, the cause of action on which the plaintiff sues. 
Code, §4189. In the present instance, there was a full com- 
pliance with this requirement. All the facts essential to 
the maintenance of the suit were set forth, and, as we 
have seen, were substantially proved on the trial. 

2. The contracts of an infant are void (Code, §2731), 
and in a suit prosecuted on his behalf, either to recover the 
property parted with by him or its value, or damages for 
a fraud practiced upon him in such a transaction, an 
offer to rescind the contract, or to return the property he 
got in exchange, is not an indispensable prerequisite to 
the maintenance of the action. 97 Mass. R., 514; 33 
Am. Dec., 184; 7 Ga., 568. That the defendant is not 
without his remedy to recover his property, if he sees 
proper to pursue it, is manifest from these decisions; 
that he cannot avail himself of these circumstances to 
defeat the plaintiff’s suit, is equally clear, and is all that 
is meant to be determined. There is nothing in the in- 
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structions accompanying the return of this case to the 
justice’s court of which the defendant can properly com- 
plain, and as the plaintiff does not except, we must order 
the judgment affirmed. 


Papot, surviving partner, vs. Tus SourHWESTERN RAILROAD 
et al. 


1 The admission of the testimony of Papot in respect to interest ac- 
cumulated on the shares of the capital stock of the Vicksburg and 
Brunswick Railroad Company, transferred to the defendants by 
Shorter, Papot & Company, if objectionable, as irrelevant, is not 
so material as to require a new trial. 

(a.) Semble, that such evidence was relevant, inasmuch as those 
shares were the consideration given by the firm for the shares of 
the Southwestern Railroad Company, for a remainder of which, 
alleged to be due them by the company, the suit was brought. 

2. There was nq error in permitting proof that the Central Railroad 
directed an examination into the status of the Vicksburg and 
Brunswick Railroad Company, in respect to its general condition, 
indebtedness, etc., one issue being that Shorter, Papot & Company, 
by fraudulent misrepresentations, or suppressions of truth in re- 
spect to the true condition of that road, had defrauded defendant. 

3. The pencil memoranda of Virgil Powers at the foot of a letter of 
Ketchum & Hartridge to Holt,as to what he might report to 
Ketchum & Hartridge, were properly ruled out, as neither Shorter, 
Papot & Company nor Ketchum & Hartridge knew of them. Be-- 
sides, if admitted, the memoranda amounted to nothing. 

4. The record of a marshal’s deed recorded in Alabama is not proof 
of the deed in the courts of this state, so as to admit it in evidence 
without proof of execution. 

5. When read in connection with the entire charge, there was no error 
in the charge complained of in the fifth ground ot the motion for a 
new trial, as to whether the consideration of the contract under 
review was the payment of interest or the turning over of the Vicks- 
burg and Brunswick Railroad to the Southwestern Railroad Com- 
pany. 

6. When read in connection with the entire charge, there was no 
error in that portion of the charge contained in the sixth ground, 
on the subject of the knowledge of the president of the Central 
Railroad concerning the debts and liabilities of the railroad of 
which it was desired to get possession. 

7. When taken alone, the charge to the effect that, if the counsel of 
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the Central Railroad reported that there were no debts or liabili- 
ties, and the company relied on their report of what turned out to 
be false, although Papot, who knew better, represented the same 
thing, yet the company would be bound by the misinformation of 
counsel as between itself and Papot, would be error, but the record 
is confused as to what this charge really was, the ground of the 
motion for new trial and the general charge differing ; but, constru- 
ing the charge together, it instructed the jury, in effect, correctly, 
that, if Papot had made no representations and suppressed no 
facts which tended to induce the president of the Central Railroad 
to make the contract, and if the latter acted entirely free from any 
such fraud, open or concealed, on the part of Papot, then Papot . 
might recover; but if the president was influenced by the conduct 
of Papot, or any of his company, to believe that the Vicksburg and 
Brunswick Railroad Company was not in debt, when Papot knew 
it was, then he could not recover. 

While the charge complained of in the eighth ground of the motion 
might have been more plainly put, yet, in effect, itcorrectly charged 
that knowledge of the agent about business entrusted to him by 
the principal, acquired by reason of the employment, is knowledge 
of the principal; but if he was also at the same time an officer of 
the company abot whose condition he was employed to make in- 
quiry, then his knowledge was not the knowledge of the com- 
pany employing him; and such charge could not have injured the 
Central Railroad. 

. Although a request to charge may have been good law and appli- 
cable to the case, yet where it is substantially covered by the 
whole tenor of the general charge, its refusal will not require a 
new trial. 

10. A request to charge that, if the defendants made the contract 
under consideration for the purpose of obtaining the use and con- 
trol of the road from Eufaula to Clayton, Alabama, and paid the 
full and fair value for such property, or agreed to do so, and they 
have lost the expected benefits of such contract by reason of out- 
standing debts against said property at the tire, of which they 
were ignorant, then the complainant could not recover, even 
though any part of the consideration agreed to be given had not 
been paid, was too broad. It ignored the necessity for the partici- 
pation cf Shorter, Papot & Company in causing this ignorance, or 
whether they knew the purpose of the defendants, or whether it 
was a part of the contract. 

11. There was suflicient evidence to support the verdict, and this 
being the third verdict, and no error of law appearing to require a 
new trial, its grant was error. 


February 7, ‘885, 
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Evidence. Notice. Fraud. Deeds. Registration. 
Charge of Court. Contracts. Consideration. Principal and 
Agent. New Trial. Practice in Supreme Court. Before 
Judge Srmmons. Bibb Superior Court. April Term, 1884. 


This case has been twice before the Supreme Court, and 
will be found reported in 59 G@a., 343, and 67 /d., 675. On 
the last trial, the jury found for the plaintiff $2,067.10, 
principal, with interest from May 1, 1872. Defendants 
moved for a new trial, on numerous grounds, all of which 
are sufficiently set out in the divisions of the decision 
where they are considered, except the following: 

(1.) Because the court erred in permitting S. N. Papot, 
when being examined as a witness in said case, to testify, 
over the objection of defendants, that there was about 
$60,000.00 (sixty thousand dollars) accumulated interest 
on the four thousand four hundred shares capital stock 
Vicksburg and Brunswick Railroad Company, transferred 
by Shorter, Papot & Company to Central Railroad, at the 
time of said transfer. 

(2.) The court erred in permitting said Papot to testify, 
over the objection of defendants, as to the direction given 
by the board of directors of the Central Railroad and Bank- 
ing Company of Georgia that General Lawton and Eli 8. 
Shorter should look into the affairs of the road and report, 
etc. 

(3.) Because the court erred in ruling out the pencil 
memoranda made by Virgil Powers at the foot of the let. 
ter of Ketchum & Hartridge to S. W. Holt, president, of 
the 14th of May, 1872, to-wit: 


*“'You can say I have matter under investigation, and will report 
amount due as soon as practicable. V. Powers, Supt.’’ 

‘* Please return to me with my answer per K.& H. Have directed 
J. M. Waldren, road master, tomake return to me of the cost of com- 
pleting the work left unfinished; when he reports, I will give you 
statement of settlement. V. Powers, Supt.’’ 


(4.) Because the court erred in ruling out the deed 
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from the marshal of the United States, for the state of 
- Alabama, to W. M. Wadley, for the Vicksburg and Bruns- 
wick Railroad, and all its appurtenances and property, on 
the 9th day of April, 1883, and not allowing it to be read 
in evidence, when offered in evidence by defendants, the 
court ruling it on the-ground that defendants had not 
proved its execution, and that its being recorded in the 
proper office, under the laws of the state of Alabama. did 
not dispense with proof of execution. 

The court granted a new trial, and the plaintiff excepted. 

The entire charge of the court was as follows: 


GENTLEMEN OF THE JuRY: This is a bill filed by Shorter, Papot & 
Co. against the Southwestern Railroad Company, wherein they 
allege that, on the 28th of November, 1571, they made a contract 
with said Southwestern Railroad Company, whereby they agreed 
with said company to finish the work on the Vicksburg and Brunswick 
Railroad from Eufaula to Clayton, in the state of Alabama. They 
were to do certain work on said railroad in the way of covering 
bridges, fixing road-bed, building warehouse, and other things, and 
when they had finished the road in such manner as to meet the ap- 
proval of Mr. Powers, superintendent, they would then transfer and 
deliver to the defendant, the Southwestern Railroad Company, four 
thousand four hundred shares of the preferred eight per cent stock 
of the Vicksburg and Brunswick Railroad Company of the par value 
of $100.00 per share, at the rate of one hundred and fifty shares 
per mile of road finished to Clayton. 

Complainants further allege that, in pursuance of the contract so 
made with the defendant, they constructed a fraction over twenty- 
one miles of railroad, completing said Vicksburg and Brunswick Rail” 
road to Clayton, and in every particular complied with the terms of 
their contract; and that all was approved by Mr. Powers, and that 
they transferred to the Southwestern Railroad Company four thou- 
sand four hundred shares of the stock of the Vicksburg and Bruns- 
wick Railroad Company, as required by their contract. They turther 
allege that the number of shares that they were entitled to receive 
under said contract was three thousand one hundred and seventy, 
but that the defendant, the Southwestern Railroad Company, had 
only transferred to them three thousand one hundred and seventeen 
shares, valued at $311,700.00, and that said defendant is still due 
them, under their contract, fifty-three shares, of the value of 
$5,300.00. Since filing their bill, they have agreed to Mr. Powers’ 
measurements of the road, and only claim now forty-six (46) shares, 


> 
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of the value of $4,600.00. These are the allegations of the com- 
plainants in their bill. 

The detendant, the Southwestern Railroad Company; and the Cen- 
trai Railroad Company, having made itself a party, answer the bill filed 
by complainants, and admit the making the contract as set out in the 
bill, but deny that they are indebted to complainants in any manner 
orin any amount. They say that it is true that Papot & Co. finished 
twenty-one miles and a fraction of the railroad; that they were en- 
titled to, or would have been entitled to, three hundred and sixteen 
and ninety-eight one hundredths shares of the Southwestern Rail- 
road stock, ot the value of $316,298.00, had they waited till the com- 
pletion of their contract, but that said Papot & Co., by reason of 
their embarrassments and necessities, induced them, the defendants, 
to advance to said firm of Papot & Co. a large portion of said stock 
long before the completion of the contract, on condition that said 
firm would allow said defendant interest at the rate of eight per cent 
per annum from the time the advances were made to the completion 
of the contract; that in pursuance of this last arrangement with 
Papot & Co., they advanced to divers persons, on the orders of Papot 
& Co., on the Ist day of February, 1872, two thousand nine hundred 
and five shares of their stock, of the par value of $290,500.00, and 
that on the Ist of April, 1872, they advanced two hundred shares, of 
the par value of $20,000.00, and on the 15th of May shares of the 
value of $1,200.00, makingin all three thousand one hundred and 
seventeen shares, of the par value of $311,700.00, on which was due 
for interest, according to agreement, $4,526.65, making in all $376,- 
226.20, leaving due said firm a balance of $71.47, which balance was 
allowed them by Papot & Co. for some unfinished work. Defendants 
therefore say that Papot & Co. have been fully paid all that they 
were entitled to receive under said contract. 

Defendants further claim, in their amended answer and cross-bill, 
that the agreement to pay Papot & Co. one hundred and fifty shares 
foreach mile of the Vicksburg and Brunswick Railroad, when finished 
to Clayton, was made by them solely to secure control of said Vicks- 
burg and Brunswick Railroad, and torun it at their will and discretion 
in connection with the Southwestern Railroad, which was then, and 
is now, connected, free from all incumbrances and debts whatsoever ; 
that the four thousand four hundred shares of the stock of the 
Vicksburg and Brunswick Railroad was a majority of the stock of said 
road, and its ownership enabled the defendants to control said road; 
that Papot & Co., to induce defendants to make said contract, as- 
sured them that said Vicksburg and Brunswick Railroad was abso- 
lutely free from all debts, and subject to no claims or liabilities, and 
on the faith of these representations, the contract was made, and the 
stock of the Southwestern Railroad delivered. Defendants allege 
said representations were false, and say that said Vicksburg and 
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Brunswick Railroad had endorsed bonds issued by Barbour county, 
given for stock in said road, to the amount of $300,000.00, and de- 
livered them to Papot & Co., who put them in circulation; that Bar- 
bour county failed to pay interest on said bonds, and suits were 
brought thereon against the Vicksburg and Brunswick Railroad on its 
endorsement, and judgments obtained, the road levied on by the 
United States marshal and sold. 

Papot & Co. reply to this part of the answer and cross-bill, and 
say that, at the time of the agreement or contract, nothing was said 
about the endorsement of the Barbour county bonds, nor did he, to 
the best of his recollection, say the Vicksburg and Brunswick Rail- 
road was free from all debts and liabilities. 

These are the pleadings as set up in the bill and the answer of the 
parties, and they constitute the issue for the jury to pass upon under 
the law, as I will give it to you in charge, and the testimony in the 
case: The pleadings, I say, are not evidence before the jury. The 
allegations that Mr. Papot makes he must sustain by the evidence. 
The allegations in the answer, which the railroad makes, must be 
sustained by proof, and the jury must find what is the truth from the 
testimony in the case. You will, therefore, see that the great con- 
tention in this case is about the shares of stock,—Papot & Co. claim- 
ing, on the one side, that they have fully carried out their contract 
which they made with the Railroad Company, in November, 1871, 
and that the Railroad Company refused to pay the balance which 
they owe, and which they claim to be forty-six shares. 

The Central Railroad denies that, and says that they have fully 
offered, or at least set up, two defenses. One is, that it was paid off 
by issuing so much stock, and the interest on that stock, which they 
claim by a subsequent agreement they made with Papot & Co.; and, 
secondly, that they bought the road solely in order to obtain control 
over a road, so that nobody else could have it, on the assurance of 
Papot & Co. that there were no debts or liabilities against the 
Vicksburg and Brunswick Railroad, and they say that assurance was 
false, that it was subsequently sold for debts owed at that time. The 
Central Railroad don’t claim, mind you, that they paid three thou- 
sand one hundred and seventy shares in stock. They claim that 
they have paid either in stock, money or interest, which amounts to 
that much. That is for you to find, under the law and the testimony, 
whether they owe Papot & Co. anything now or not, or whether it is 
fully paid. 

Well, upon the first theory of this defence, I charge you this, that 
the true construction of the contract made on the 28th of November, 
1871, by Papot & Co. and the Southwestern Railroad Company, is 
this: That Papot & Co. were to receive from the Southwestern 
Railroad Company one hundred and fifty shares of its stock for 
every mile completed between Eufaula and Clayton, and that stock 
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to be par value. For every mile completed they were entitled to one 
hundred and fifty shares of stock, at par value, at $15,000.00. That 
is the true meaning of that; and if you believe, from the evidence 
in the case, that subsequently to the time that this contract was made, 
in November, 1871, that, on account of the embarrassment or neces- 
sities of Papot & Co., they induced the Southwestern Railroad Com- 
pany, or the Central Railroad Company, to make another contract, 
whereby they were to issue this stock sooner than the time contem- 
plated in the first contract, and that Papot & Co. agreed to pay 
interest to the Southwestern Railroad Company on the advance 
thus made, and if that interest amounts to the stock already issued, 
to the full amount of $15,000.00 per mile, on twenty-one miles and 
four hundred and fifty-seven feet, then they would not be entitled to 
recover. The Railroad Company claims that they were not to issue 
this stock until the road was completed; but by this subsequent ar- 
rangement, they did agree to issue it in advance, and that they 
issued $290,590.00 worth of stock on the 1st of February, 1872, and 
that dividends had accrued upon that stock at the time they issued 
it. They, therefore, say that they are not entitled to that under the 
contract made with Papot & Co. 

If you believe, as I said, that they did make such a contract as that, 
that Papot & Co. agreed, in consideration that they advanced this 
stock to them, that they would allow them two months’ interest at 
eight per cent interest, of course that should be deducted from the 
amount of money which they were entitled to under the contract of 
November, 1871; and if you find that to be the state of facts, then 
you would calculate the interest on that amount for two months, and 
add that to the amount of money or stock that the railroad had paid 
to Papot & Co. at that time, and see what the difference is between 
the interest and the stock advanced, and what was due under the 
original contract. I give you the same charge in relation to the stock 
advanced on the Ist of April; the same question will control that. 
See how much they advanced un the Ist of April. They claim it is 
$2v,000.00 and the interest on it. If thatis true about the interest, 
then they are entitled to that interest under the contract, if Papot & 
Co. agreed to pay them that interest in censideration of the advance. 

If, on the other hand, gentlemen of the jury, there was no such 
contract as that made by Papot & Co., that they did not agree to pay 
General Holt, or the Southwestern Railroad Company, eight per cent 
on the advance of this stock, but that the consideration for this ad- 
vance was the turning over of the road from the Vicksburg and Bruns- 
wick Railroad Company to the Southwestern Railroad Company; I 
say, if that was the consideration, and there was no interest agreed 
to be paid by them, then I charge you that the interest would not be 
allowable to the Southwestern Railroad Company. If that wasa 
different contract; for instance, if they said: ‘‘ You will advance us 
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this stock, and you want this road, and it is to your interest to have 
it; if you will advance us this/stock, we will turn over this road and 
our stock ;’”’ and if that was the consideration whereby the South- 
western Railroad Company agreed to turn over this stock, then they 
would not be entitled to it. ‘ 

Icharge you further, gentlemen of the jury, that whether there 
was any contract made or not about the rate of interest by Papot & 
Co. with the Southwestern Railroad Company, the true construction, 
as I told you before, of the contract of November, 1871, is that they 
were to have fifteen thousand shares of stock at par value; and if 
there was nothing said about interest by one party or the other, and 
Papot & Co. got this stock, and the stock was advanced to Papot & 
Co. before the completion of the road, and at the time it was advanced, 
interest had accrued upon it and it was inadvertently paid by the 
fouthwestern Railroad Company, or by mistake, and if there was 
nothing said about it, then I charge you that in equity the South- 
western Railroad Company would be still entitled to it as a sct-oft or 
to recover it back, or, at least, Papot & Co. must account for it to the 
Southwestern Railroad Company. If they have got par value, $15,- 
(00.00 per mile for twenty-one miles, and the fraction, either in stock 
or money, that is a full compliance with the contract on the part of the 
Southwestern Railroad Company. 

In this connection, I will charge you that, if you believe from the 
evidence that Ketchum & Hartridge were the agents of Papot & Co. 
to receipt for this stock, and to settle with the Southwestern Railroad 
Company for Papot & Co., then whatever they did in and about the 
business of their agency, Papot and Co. are bound by it; because 
wherever a man says to his agent to do a certain thing and gives him 
power to do it, whatever that agent does within the scope of his ap- 
pointment the principal is bound by it. Butif, onthe other hand, the 
agent transcends his authority, the principal is not bound by his acts. 
Therefore, if you should believe that Ketchum & Hartridge were 
only agents to receive this stock, and had nothing to do but receive 
it from the Southwestern Railroad Company, that is all they could 
do. Butif they had a general agency to settle with these people, 
representing Papot & Co. generally in reference to this stock, then 
Papot & Co. are bound by whatever they did. 

Upon this point, that is the first defence set up by the Southwest- 
ern Railroad. In order to determine the truth of this question, you 
must apply the evidence to these principles of law whichI have laid 
down. Look to all the evidence in the case and determine from that, 
first, whether there was any agreement made between General Holt, 
president of the Southwestern Railroad Company, and Papot, that, 
in consideration of this early advance of the stock, Papot would pay 
eight per cent interest on the advance. If you find that was the 
contract, then, as I said before, the railroad would be entitled to that. 
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Look to the evidence upon that point, both for the complainant and 
for the defendant. You may look to the letters which have been 
read before you, the testimony of General Holt, testimony of Mr. 

. Papot, and all the other testimony, and determine from all the evi- 
dence whether there was such a contract madeor not. You may also 
look to the evidence, if there was any, on the contract to pay eight 
per cent interest, and whether General Holt had any consideration 
moving towards him to make this early advance, and if so, was that 
consideration the fact that Papot & Co. agreed to turn over their four 
thousand four hundred shares of the Vicksburg and Brunswick Rail- 
road; was that the consideration which moved General Holt to make 
the early advance of this stock? If that was the consideration, as I 
have said before, and there was no consideration about the eight per 
cent interest, and General Holt agreed to that in order to get pos- 
session of the road, and that was the thing that moved him to do it, 
then, of course, he would not be entitled to eight per cent interest. 
If neither one of these theories are true, you may look to the other, 
which I have advanced to you; that is, that they were entitled to 
one hundred and fifty shares of stock for each mile finished, at par 
value, and there was nothing said about interest, or there was no 
consideration about turning over the road. Still, if the Railroad 
Company, by mistake or inadvertence, or through a misapprehen- 
sion, paid Papot this stock, with the accrued interest on it, they would 
still be entitled to have an account from Papot & Co. for theirinterest. 
I will charge you further upon that point, that if there was nothing 
said about that, whether they were to receive the accrued interest, or 
to account for it or not, but if General Holt paid it with the under- 
standing on his part that he was to get the interest back, although 
Papot may not have said anything about it, if he paid it through any 
misunderstanding of that sort, then, in equity, Papot & Co. must 
account for it. That brings us then to the next defence. 

Now, suppose the jury should find against the railroad on the in- 
terest question, and find they are still due the forty-six shares, as far 
as the interest question is concerned, then you would go to the next 
proposition. Or if you should find in favor of the railroad upon 
this question, then you need not consider the next proposition. 

That proposition is, that the Central Railroad, being the lessor of 
the Southwestern Railroad, that is to say, that they made the con- 
tract with Papot & Co. upon the distinct understanding that they 
were to get four thousand four hundred shares of the stock, and that 
it was to be a controlling interest, and that Papot & Co. assured them 
that there were no debts, liens or liabilities upon it, and they bought 
it with that distinct understanding, that they would get a road free 
from all encumbrances and debts, and it turned out there were thirty- 
two thousand dollars endorsements of Barbour county bonds which 
were afterwards sued to judgment, and therrailroad sold under them. 
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They say, therefore, that the representations made by Papot & Co. 
deceived them and defrauded them, because they say they would not 
have made that contract with this amount of debts hanging over the 
. road. In other words, the road proved worthless to them. Well, if 
that defence is true, Papot would not be entitled to recover. I will 
read you certain sections of the Code. Section 2635. 

Either one of those four things amount, in law, to a fraud; not 
moral, but legal fraud. Therefore, if you believe from the evidence 
that the Central Railroad agreed to purchase.the Vicksburg and Bruns- 
wick Railroad for the sole purpose of being able to control it, and run 
it in connection with the Southwestern Railroad, and that they 
thought at the time that they were buying it free from debts, upon 
the assurance which they say Papot had given them; and if you be- 
lieve, further, that they asked Papot whether there were any debts 
or liabilities on that road, and he told them that there were none, or 
if he evaded the truth when asked about that, of course Papot would 
not be entitled to recover, and you would be authorized to find for 
the railroad. Or if Papot knew at the time the purpose with which 
they were buying this road; that they thought they were getting it 
free of all debts, and kept his peace and said nothing about it, and 
did not inform them about it, why, then he would not be entitled to 
recover, and you would be authorized to find for the railroad on that 
theory. For instance: If you go to buy a piece of property from a 
man, and you want that property to be put to a certain use, and he 
knows you want it for that use, and you ask him about it, and he 
fails to tell you whether there is any defect in it or not, or conceals 
from you any defect in it, and he knows that you think it is a perfect 
piece of property, and you buy it, and it turns out to be worthless, 
then he cannot recover from you. 

Read sections 2654, 3173, 3175, 3177 of Code. 

Those are the rules of law which I give you upon this second theory 
of the defence. If you believe, from the testimony in the case, that 
at the time this contract was made with Papot & Co., he was asked 
as to the debts and liabilities of this road, and you believe that Papot 
& Co. assured Wadley or Holt, or the officers of the Central Railroad 
Company, that there were no debts or liabilities upon the road, and 
you believe, further, that they bought it for the purpose of control- 
ling it and using it as their property, and you should find, from the - 
evidence, that at the time they made this contract, there were debts . 
and liabilities, and those debts were sued, and that, subsequently, 
the road was sold under the judgments obtained on those debts, then : 
I charge you, you would be authorized to find for the defendant. 
Or if you believe, further, that Papot knew that Wadley and Holt - 
were buying this road for the purpose of controlling it and running 
it in connection with their railroad, and he knew that they were un- 
der the impression that there were no debts or liabilities against it, 
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and he failed to disclose that there were debts and liabilities, then I 
charge you that you would be authorized to find for the defendant, 
and against Papot. But if, on the other hand, you believe, from the 
evidence, that at the time Wadley made the purchase (I say Wad- 
ley for the Central Railroad), he had been informed that there were 
debts and liabilities against the railroad; that they had endorsed 
these bonds for Barbour county, and he bought with that knowledge, 
then I charge you, you would be authorized to find for Papot, and 
against the railroad, on that issue. Or if you believe, from the evi- 
dence, that Wadley did not take Papot’s word for it, but he sent his 
counsel there to look into the matter, and that counsel reported to 
him that there were debts or liabilities, and he bought with that un- 
derstanding; or if you believe that, not relying on Papot’s sayings, 
he relied cn the sayings of his counsel, leaving Papot entirely out, 
and he bought, and there were debts, then you would be authorized 
to find for Papot, and against the railroad. If you believe, from the 
evidence, that Wadley sent his counsel there, and that counsel made 
all the’ investigation that was possible to make, and he reported that 
there were no debts or liabilities to which the road was subject, and 
Wadley bought on that report, and Papot & Co. knew at the time 
there were debts and liabilities to which the road was subjeet: I say, 
if that is the truth of the case, then Papot cannot recover, and you 
would be authorized to find for the railroad. 

It is claimed, gentlemen of the jury, that one of the attorneys mak- 
ing this investigation was the attorney of the Central Railroad, to- 
wit, Eli Shorter, and that he knew that these endorsements of the 
Barbour county bonds had been made by the Vicksburg and Bruns- 
wick Railroad Company; therefore, his knowledge, it is claimed by 
Papot, was the knowledge of the Central Railroad. On that point, 
I charge you this to be the law: If you believe, from the evidence, 
that General Lawton and Eli Shorter were attorneys for the Central 
Railroad, and that they were appointed by Mr. Wadley, or the board 
of directors, to go and make this investigation, and you believe that 
Eli Shorter, being appointed specially for that purpose, knew of these 
endorsements on this road, then his knowledge became the knowl- 
edge of the Central Railroad. If he found it out by reason of the 
fact that he was the appointed lawyer for this special occasion, then 
whatever he ascertains, whatever came to his knowledge by reason 
of his employment in that particular business, was the knowledge of 
the Central Railroad. But, on the other hand, if you should find that, 
although Eli Shorter was general counsel for the Central Railroad in 
Eufaula, and at the sax:e time was president of the Vicksburg and 
Brunswick Railroad Company, and as president of the Railroad Com- 
pany, he had the knowledge that these bonds had been endorsed, and 
he did not gain that knowledge as attorney of the Central Raiiroad 
Company, then what knowledge he got as president of the company 
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was not the knowledge of the Central Railroad Company, and the 
Central Railroad Company would not be bound by it, although he 
was their attorney and knew all about the endorsement of the bonds. 
I say it is claimed that Eli Shorter was general attorney of the Cen- 
tral Railroad in Eufaula, and it is claimed that he was president of 
the Vicksburg and Brunswick Railroad Company at the same time. 
Now, whatever knowledge he had as president of the Vicksburg and 
Brunswick Railroad Company did not bind the Central Railroad 
Company if he endorsed these bonds as president for that company ; 
the Central Railroad Company was not bound by it by what ‘he did 
as president; they are only bound when they employed him to look 
into it to see whether there were any debts or not, and if he learned, 
as a lawyer, of these endorsements, he is bound to disclose it to them, 
and he is bound by what he learned as a lawyer; but if he knew it 
as president, they are not bound by it. A man may find out a thing 
as alawyer, and Mr. Ellis may subsequently employ him about the 
same thing, and he ain’t bound to tell you, and you are not charge- 
able with his knowledge that he got Mr. Ellis when acting as Mr. 
Ellis’ lawyer. Therefore, if Mr. Eli Shorter was president of this 
company, and endorsed these bonds, then, if he got his knowledge 
that way, the Central Railroad is not bound by it. 

Look to the evidence and ascertain, first, whether, at the time this 
trade was made, inquiry was made of Papot about these debts; and 
while upon the subject of debts, I will charge that, although Barbour 
county may have issued these bonds, yet if they were endorsed by the 
Vicksburg and Brunswick Railroad Company, it was a debt of the 
Railroad Company just as much as it is a debt of Barbour county. 
In other words, if I make a note and Mr. Ellis endorses il, it is as 
much a debt of his as mine, and in making up a schedule of his debts, 
he is bound to put that endorsed note in it, because he is liable just 
asmuchasIam. Therefore, if this Vicksburg and Brunswick Rail- 
road Company endorsed these bonds, it was just as much their debt 
as it was Barbour county’s. If Wadley bought this railroad for the 
purpose which he claims that he bought it, and it was sold under 
those endorsed bonds, and he lost the use and control of it, then it 
don’t matter, in this litigation, whether he can make it out of Barbour 
county or not. It is not a question here as to whether he can re- 
imburse himself, but whether the warranty, or implied warranty, of 
Papot & Co. failed, whether he has lost the use and control of the 
railroad. Examine the evidence to see whether inquiries were made 
of Papot about the debts and liabilities of this railroad, and ascertain 
whether he said there are any debts or not from the evidence; or if 
you find that he made no representations at all, ascertain what pur- 
pose Wadley had in buying this road, and if Papot knew his purpose ; 
find if he knew that Wadley thought it free from debts and encum- 
brance, and whether he was asked about it or not, and if he remained 





308 SUPREME COURT OF GEORGIA. 


Papot, surviving partner, vs. The Southwestern Railroad et al. 


silent, he cannot recover, because he is bound to disclose it if he knew 
that was what Wadley was purchasing it for. 

Now, the rule of law, gentlemen of the jury, ‘s, that if the evidence 
js conflicting on this or any other point; if one man swears that he 
made certain inquiries, and the other says he did not, and the evi- 
dence is conflicting, the law says you must reconcile it if you can, so as 
to make it harmonize, and make each witness speak the truth ; but if 
you cannot do that, you must look to the witnesses, their manner of 
testifying on the stand, the interest they have in the case, the bias 
or prejudice which they exhibit, if they show any, the meatis of 
knowing what they are testifying about, their recollection, the time 
that elapses, and all that sort of things, and you will give credit to 
that witness, or those witnesses, whom you think best entitled to it 
under all the facts disclosed in the evidence. Therefore, if this tes- 
timony is conflicting, and you cannot reconcile it, then you can look 
to all these circumstances as to which witness you will believe, and 
believe that one who is entitled to it from all the circumstances. 
That is true not only of this issue, but of the next issue also. 

The complainant claims forty-six shares, at the par value of $4,600, 
and if you should find for complainant, then he would be entitled to 
interest on thos? shares from the time they ought to have been paid 
at the completion of the road, and you will say what the interest of 
the stock was at that time, and what it has borne since, and if you 
find the forty-six shares, of par value of $4,600.00, ycu will calculate 
the interest on $4,600.00 from the time it ought to have been paid up 
to the present, and your verdict in that case would be: We, the 
jury, find for complainant $4,600.00, with interest at such a rate 
per cent from a certain time. But, on the other hand, if you 
should find that the railroad has fully paid them, either in stock, or 
interest on stock, under the rules of law I have given you, and you find 
that Papot & Co. have the full number of shares, by money or inter- 
est, then your verdict would be: We, the jury, find for the defend- 
ant; or if you should find against the railroad, on the interest ques- 
tion, examine the representations made by Papot, as to whether he 
disclosed certain things; and if you find in favor of the railroad on 
that question, your verdict would be: We, the jury, find for the de- 
fendant. 

You can retire to your room, gentlemen. 


LanieR & ANpDEksOoN ; Gustin & Laut, for plaintiff in 
error. 


R. F. Lyon ; A. R. Lawron, for défendants. 


Jackson, Chief Justice. 


This case has been three times before the superior court 
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of the county of Bibb, and three times a verdict for the 
plaintiff has been returned—twice for the full amount sued 
for, and the last time for a less sum. Twice before it has 
been before this court. 39 Ga., 342; 67 Jd., 675. On all 
material issues of law, the questions have been decided 
by this court, and a new trial was granted the defendants 
on errors of Jaw alone, and as contrary to one charge of the 
court, in the opinion in the 67th Ga. 

On the motion for a new trial from the last verdict, the 
court below granted it on all the grounds taken in that 
motion, inciuding the ground that the verdict is contrary 
to law and evidence, thus necessitating this writ of error 
at the instance of the plaintiffs, inasmuch as it is not the 
first grant of a new trial, in which case the discretion of 
the court to have a new trial on the evidence is rarely 
disturbed. The questions made on the present assign- 
ments of error are, first, was there error material to the 
real issues on trial in any ruling of the court; and, secondly, 
is the verdict so strongly and decidedly against the weight 
of the evidence as to authorize the grant of a new trial 
this time? 

1. The admission of the testimony of Papot in respect 
to interest accumulated on the shares of the capital stock 
of the Vicksburg and Brunswick Railroad Company, trans- 
ferred to the defendants by Shorter, Papot & Co., if objec- 
tionable as irrelevant, is not so material as to require a new 
trial. It rather strikes us, however, as relevant, inasmuch 
as those shares were the guid pro guo—the consideration 
given by Papot & Co. for the shares of the Southwestern 
Railroad Company, fora remainder of which, alleged to be 
due them by the Railroad Company, the suit was brought. 

2. There was no error in permitting proof that the Cen- 
tral Railroad Company directed an examination into the 
status of the Vicksburg and Brunswick Railroad Company 
in respect toits general condition, indebtedness, etc., inas- 
muchas one the issues is that Papot & Co., by fraudu- 
lent misrepresentations or suppressions of truth in respect 
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to its true condition, had defrauded the defendants. Any- 
thing tending to show information to defendants, or oppor- 
tunity to be informed by them about that condition, might, 
and probably would, throw light on the charge of fraud, 
and to what extent the defendants were hurt thereby. 

3. The pencil memoranda of Virgil Powers at the foot 
of aletter of Ketchum & Hartridge to Holt, as to what he 
might report to Ketchum & Hartridge, were ruled out 
properly, as Papot & Co. knew nothing about them, nor 
did Ketchum & Hartridge. What was reported to them, 
ir material, was the thing admissible. Besides, if admit- 
ted, the memoranda amounted to nothing. “ You may 
say I have the matter under investigation, and will report 
amount due as soon as practicable,” and “ Please return 
to me with my answer per K.& H. Have directed J. M. 
Waldron, road master, to make return to me of the cost of 
completing the work left unfinished ; when he reports, I 
will give you statement of settlement,” are the memo- 
randa, and their admission or rejection could have little 
bearing on the issues in the case. 

4. The record of the marshal’s deed, recorded in Ala- 
bama, is not proof of the deed in the courts of this state, 
so as to admit the deed in evidence without proof of exe- 
cution. Baskin vs. Vernon, this term. 

5. The fifth ground is that the court erred in charging 
the jury, “If, on the other hand, there was no such con- 
tract as that made by Papot & Co., that they did not agree 
to pay General Holt, or the Southwestern Railroad Com- 
pany, eight per cent on the advance of their stock, but that 
the consideration for this advance was the turning over of 
the road from the Vicksburg and Brunswick Railroad 
Company to the Southwestern Railroad Company,—I say, 
if that was the consideration, and there was no interest 
agreed upon to be paid by them, then I charge interest 
would not be allowable to the Southwestern Railroad 
Company. If that was a different contract—for instance, 
if they said, ‘ You will advance us this stock, and you 
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want this road, and it is to your interest to have it, if you 
will advance us this stock, we will turn over this road and 
our stock ;’ and if that was the consideration whereby the 
Southwestern Railroad Company agreed to turn over this 
stock, then they would not be entitled to it.” 

We are unable to see error in this charge, read in con- 
nection with the charge in full. which is reported at the 
head of this opinion. 

6. The sixth ground is, because the court erred in charg- 
ing the jury, *“ But if, on the other hand, you believe from 
the evidence that, at the time Wadley made this purchase 
(I say Wadley for the Central Railroad), he had been in- 
formed that there were debts and liabilities against the 
railroad, and that they had indorsed these bonds for Bar- 
bour county, and he bought with that knowledge, then I 
charge you, you would be authorized to find for Papot, 
and against the railroad, on that issue.” 

Read in the connection with the full charge, there is no 
error in this extract. 

7. The seventh ground is, the court erred in further 
charging the jury, ‘Or if you believe from the evidence 
that Wadley did not take Paepot’s word for it, but sent his 
counsel there to look into this matter, and that counsel 
reported to him there were no debts or liabilities, and he 
bought with that understanding; or if you believe that, 
not relying on Papot’s sayings, he relied on the sayings of 
his counsel, leaving Papot entirely out, and he bought, 
and there were debts, then you would be authorized to 
find for Papot, and against the railroad.” 

The above, considered alone, and as written in the 
ground of the motion, would be error, because it would 
impress the jury that, if the counsel reported that there 
were zo debts or liabilities, and the railroad company re- 
lied on their report of what turned out to be false, though 
Papot, who knew better, represented the same thing, yet 
the company would be bound by the misinformation of 
their counsel, as between itself and Papot, when Papot 
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had confirmed its belief of a lie by vouching for it as the 
truth. But the record is confused in respect to what this 
charge really was. The motion for a new trial makes it 
as above written, but the charge itself leaves out the little 
word “ no,” which I have italicized, and makes the charge 
read thus: “Orif you believe from the evidence that 
Wadley did not take Papot’s word for it, but sent his 
counsel there to look into this matter, and that counsel re- 
ported to him there were debts or liabilities, and he bought 
with that understanding, or if you believe that, not rely- 
ing on Papot’s sayings, he relied on the sayings of his 
counsel, leaving Papot entirely out, and he bought, and 
there were debts, then you would be authorized to find 
for Papot, and against the railroad. And the next para- 
graph of the charge explains the meaning beyond all cavil. 
It is as follows: “If you believe from the evidence that 
Wadley sent his counsel there, and that counsel made 
all the investigation that was possible to make, and he 
reported that there were no debts or liabilities to which 
the road was subject, and Wadley bought on that report, 
and Papot & Co. knew at the time that there were debts 
and liabilities to which the road was subject—I say, if that 
is the truth of the case, then Papot cannot recover, and 
you would be authorized to find for the railroad.” The 
meaning of which, taken together, we take to be that, if 
Papot made no representations and suppressed no facts 
which tended to induce Wadley to make the contract, and 
Wadley acted entirely free from any such fraud, open or 
concealed, on the part of Papot, then Papot might recover ; 
but if he was influenced by the conduct of Papot, or any of 
his company, to believe that the Vicksburg and Brunswick 
Co. was not in debt, when he knew it was, then he could 
not recover. So, construing the whole of the charge on 
this subject, which is further expanded and explained in 
the full charge, we are unable to see the error therein. It 
excludes Papot from recovering, no matter what Wadley’s 
counsel reported, if Papot’s skirts were unclean in the 
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transaction; but if Wadley acted on the investigation and 
report of his own counsel, unaffected by any falsehood. 
direct or indirect, by Papot, etc., then Papot might recover. 
- 8. The 8th ground is as follows: Because the court 
erred in charging: “It is claimed that one of the attor- 
neys making this investigation was the attorney of the 
Central Railroad, to-wit, Eli Shorter, and that he knew 
that the indorsement of the Barbour county bonds had 
been made by the Vicksburg and Brunswick Railroad 
Company. Therefore, his knowledge, it is claimed by — 
Papot, was the knowledge of the Central Railroad. On 
that. point, I charge this to be the law: If you believe 
from the evidence that General Lawton and Eli Shorter 
were attorneys for the Central Railroad, and that they 
were appointed by Mr. Wadley, or the board of directors, 
to go and make this investigation, and you believe that 
Eli Shorter, being appointed specially for this purpose, 
knew of these indorsements on this road, then his knowl- 
edge became the knowledge of the Central Railroad; if 
he found it out by reason of the fact that he was the ap- 
pointed lawyer for this special occasion, then whatever he 
ascertained, whatever came to his knowledge by reason of 
his employment in that particular business, was the 
knowledge of the Central Railroad ; but, on the other hand, 
if you should find that, although Eli Shorter was general 
counsel for the Central Railroad in Eufaula, and at the 
same time was president of the Vicksburg and Brunswick 
Railroad Company, and as president of the Railroad Com- 
pany, he had the knowledge that these bonds had been 
endorsed, and he did not gain that knowledge as the attor- 
ney of the Central Railroad Company, then what knowl- 
edge he got as president of the company was not the 
. knowledge of the Central Railroad Company, and the Cen- 
tral Railroad could not be bound by it, although he was 
their attorney, and Knew all about the indorsement of 


the bonds.” 
The principle here laid down is, that knowledge of the 
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agent about business entrusted to him by the principal, 
acquired by reason of that employment, is knowledge of 
the principal; but if he was also at the same time an offi- 
cer of the company about whose condition he was em- 
ployed to make inquiry, and knew its condition from that 
official character, then his knowledge was not the knowl- 
edge cf the company ;—the effect of which charge was to 
exclude the idea altogether that Shorter’s knowledge at 
all affected the Central Railroad Company; and we do 
not see how the charge could have uffected disastrously 
the Railroad Company. Shorter must have known the 
condition of the company by reason of his office as its 
president, and not from discovery made by his agency as 
special attorney for the Central Railroad. The charge 
had better have been that, if Shorter was president of the 
Vicksburg and Brunswick Railroad, and also in the em- 
ployment of the company defendant here, then the com. 
pany would not be affected at all by what he knew as 
president, and must have known in that character, which 
would have been plainer; but as it is, with ajury of ordin- 
ary capacity, it meant that, and did no harm to defendant 
in error. The restriction hurt the other side. 

9. The next ground we consider is the refusal to charge 
as follows: “If, upon the rules of law I have stated, you 
find that Papot, to induce the trade, made representations 
to the defendants, on which they acted, and which were not 
true, then the complainant is not entitled to recover in this 
case, nor will the complainant be relieved from the effects 
of his misrepresentations or suppression of the truth; that 
is, if you believe from the evidence that he was guilty of 
any, although another person, who was the attorney of one 
of the companies, was guilty of a like misrepresentation 
or suppression of the truth.” 

We think that this request is law, and law applicable to 
the case, and that the refusal to give it would require a 
new trial, unless covered by the general charge. The 
whole tenor, however, of the general charge seems to us 
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to cover substantially the request asked. It absolutely 
shuts the door upon Papot, unless he was clean; and he 
could not be clean if he had misrepresented or suppressed 
the truth, no matter what anybody else, attorney or not, 
agent or not, did or said. 

10. The next ground is also a request to charge, which 
wasrefused Itis: “If the defendants made this contract 
with Shorter, Papot & Co. for the purpose of obtaining 
the use and control of the railroad and its property from 
Eufaula to Clayton, Alabama, and paid the full and fair 
value for such property, or agreed to do so, and they have 
lost the expected benefits of such contract by reason of 
outstanding debts against said property at that time, of 
which they were ignorant, then, under the law, the com- 
plainant cannot recover in this case, even if the jury should 
believe any part of the consideration agreed to be given 
has not been paid.” 

It seems to us that the above request is too broad. Papot 
& Co. must have participated directly or indirectly in 
causing this ignorance on the part of the Central Railroad 
to block all recovery. The defendants in error may have 
made the contract for that purpose, and plaintiffs may not 
have known the purpose they had in view. If so, it was 
not their contract. It was an exchange of stock for stock, 
to get control of the road, it is true, but whether to get it 
out of debt or not is another question. They got the 
stock and the control and possession, but encumbered with 
debt. 

11. This brings us to the consideration of the last point, 
that the verdict is contrary to the great weight of the evi- 
dence, and therefore to Jaw and equity. There were but 
two issues for the jury: First, was the Central Railroad 
entitled to interest on the advanced stock turned over to 
Papot & Co.; and, secondly, did Papot & Co. bring about 
the trade by fraud in misrepresenting or concealing the 
true condition of the road, whose stock that company ex- 
changed for Southwestern Railroad stock? Both issues 
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have been decided by three juries, and the verdict should 
stand, if there be evidence to support it, and no material 
error committed by the judge. We have passed upon the 
alleged errors of the court on the trial ; how is it as to the 
jury on the facts? 

On the first issue, in respect to the interest, the evidence 
is somewhat conflicting, yet there is enough to sustain the 
position that there was no agreement by Papot & Co. 
to pay interest on the advanced stock, but that they de- 
sired to get hold of the stock to stop interest they were 
then paying. It seems unreasonable that they should bar- 
gain to pay interest upon stock which was to be used to 
stop interest which they were paying. And the fact that 
the road was completed sufficiently to transport freight, 
and that, therefore, the Central Railroad Co. wished to get 
its use in the “cream” of the freight business, and on: that 
account went into possession before its perfect completion, 
and advanced the transfer of stocks on that account, as 
contended by Papot, and that this was the real considera- 
tion which moved the parties to change the date of the 
exchange of the stocks and the possession of the road, 
seems also reasonable. Combining the two, to wit, that 
the one party wanted possession, and the other to stop 
paying interest, and a logical conclusion might well be 
reached that Papot’s contention is based on truth. If so, 
inasmuch as a verdict is but the ttuth told by the jury, 
should it not stand on the interest issue? 

On the second issue, the verdict is as fully sustained. If 
Hartridge is to be believed, Wadley was informed of this 
indebtedness, and so was the cashier of the Railroad Com- 
pany. It so, the ground-floor of the railroad’s position sinks, 
It bought with knowledge of the indebtedness of the 
Brunswick Road’s stock, and exchanged Southwestern 
stock for it, knowing that indebtedness. If Hartridge was 
mistaken, and these officers did not hear what was said by 
him, the evidence of fraud or no fraud on the part of Papot 
& Co., a peculiar question for the jury, is, tosay the least, 





SEPTEMBER TERM, 1884. 317 
Freeman, executor, ve. Hamilton et al. 


conflicting, and rather preponderates for the verdict. Papot 
himself swears positively, denying any representation or 
concealment about it, and the testimony of the witnesses 
for the defendants is not positive in contradiction of his 
statement and denial. It is an issue of fraud or no fraud, 
especially a jury issue, and, on conflicting testimony, one 
verdict should not be hastily disturbed. Three verdicts— 
at least two on this particular issue of fraud—should be 
allowed to stand, unless facts were grossly set at defiance 
and ruthlessly disregarded by the juries. This is not such 
acase. 4 Ga., 170: 59 /b.. 111. It is true that those 
cases were affirmances of judgments, and the presiding 
judge had approved the finding, but on issues of fraud, 
repeatedly decided by the jury, the presiding judge should 
not interfere. unless the verdict on the point is clearly and 
manifestly wrong. The defendants in error got the stock 
which enabled them to control the road, it being the ma- 
jority of 1t, and for the balance, they paid not more than 
its value (judging by what they gave for the majority when 
they had to buy the road to extinguish the debt). Besides, 
it would seem they have redress upon Barbour county, 
Alabama. 

Upon the whole, we do not clearly see how the defend- 
ants in error were damaged, and conclude that the verdict 
ought to stand. 

Judgment reversed. 


FREEMAN, executor, vs. HAMILTON e¢ al. 


On the trial of an issue formed by a caveat to a paper propounded as 
a will, on the ground of fraud, imposition and undue influence, a 
charge that ‘‘ when a paper is presented to the court purporting 
to be a will, it must be satisfactorily shown to the jury that the 
person making it had legal capacity to make it; that it was freely 
and voluntarily made; that it is a fair and legal expression of the 
intention ; the burden of proof is on the person offering it,’’ was cor- 
rect, so far as it went, but it should have gone further and added, 
“that when propounder showed the testamentary capacity of 





318 SUPREME COURT OF GEORGIA. 


Freeman, executor, vs. Hamilton et al. 


testator, and that the will was made freely and voluntarily, then 
the onus is changed, and the burden of prvof is on the caveators to 
make their grounds of objection good. | 

(a.) This does not conflict with the case in 52 G7., 169. 

(d.) Where the facts are closely contested, the charge should state 
the theory of each side with equal explicitness and fairness. It 
should not be more favorable to one side than to the other, and 
should be applied hypothetically to the facts in the case. 


December 2, 1884. 


Wills. ChargeofCourt. Before Judge Potttr. Floyd 
Superior Court. March Term, 1884. 


Reported in the decision. 


ALEXANDER & Wricut; UnpERwoop & RowEL.; WricHT, 
Meyernarvt & Wriaut, for plaintiff in error. 


Dapney & Foucne; C. N. Feataerston; J. H. Resce; 
J. A. Butups, for defendants. 


BLANDFORD, Justice. 


The plaintiff in error propounded a paper as the last 
will and testament of Malinda Hamilton, deceased, to 
which defendants in error filed their caveat and objections, 
upon the grounds that said paper so propounded was not 
the last will and testament of said deceased, because the 
same was procured to be made by the fraud and imposition 
of certain persons named in said pretended will as benefi- 
ciaries thereunder, and because of the undue influence ex- 
ercised by said persons on testatrix, whereby their wills 
were substituted for that of the testatrix. Upon the trial 
of the issues thus presented, the jury found in favor of 
caveators, and against the paper propounded as the last 
will and testament of Malinda Hamilton. 

Propounders moved for a new trial, upon several grounds, 
which was overruled by the court, and the propounders ex- 
cepted, which is brought here for our consideration. 

One of the main errors complained of is that the court 
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charged the jury, “ When a paper is presented to the 
court, purporting to be a will, it must be satisfactorily shown 
to the jury that the person making it had legal capacity 
to make it; that it was freely and voluntarily made; that 
it is a fair and legal expression of the intention ; the burden 
of proof is on the person offering it.” 

While this charge is correct, so far as it went, we do not 
think the court went far enough; he should have added 
thereto, “that when propounder showed the testamentary 
capacity of testator, and that the will was made freely and 
voluntarily, then the onus was changed, and the burden of 
proof was on the caveators t> make their grounds of ob- 
jection good.” 59 Ga., 472, and this case does not conflict 
with that reported in 52 Ga., 169. The failure of the 
court to charge, as has been indicated, is calculated to mis- 
lead the jury and work harm to the propounder, more 
especially as the whole charge of the court appears to us 
as being a powerful statement of the law in favor of 
caveators, and as it does not appear from the charge that 
the court made a corresponding statement in favor of the 
theory held and maintained by the propounder. The 
charge in a case like this, where the facts are close, should 
state the case and theory of each side with equal explic- 
itness and fairness, and should not be more favorable to 
the one side than the other, and should be applied hypo- 
thetically to facts in the case. We are satisfied that fhe 
ends of justice require that a new trial be had in this 
case. We express no opinion upon the facts. 

Judgment reversed. 


BraswELL & Son vs. McDANIEt. 


1. No form is prescribed for an application for an exemption of per- 
sonalty under §2040 et seg. of the Code, and it is not necessary to 
set out in the apptication that the applicant is a debtor. 

(a.) The exemption now found in §2040 et seq. of the Code originated 
in the act of 1822, and hasnow become a part of the constitution 
of 1877. 
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2. While an exemption set apart under §2040 et seq. of the Code is ior 
the use of the wife and children of the debtor, and for a conver- 
sion of such property, they might have brought an action, the hus- 
band and father might also sue. 

(a.) If it were necessary for him to bfing the suit for their use, the 
defect was amendable and was cured by verdict. 

8. Where certain persons levied an attachment on corn, which had 
been set apart as an exemption under §2040 et seg. of the Code, 
without any oath to subject it as for purchase money, seized it, 
carried it into another county and put it into their crib; and where 
they afterwards obtained judgment, had execution issued and lev- 
ied upon it, and bought it themselves, no demand and refusal was 
necessary in order to recover against them in trover. 

4. Where the applicant for an exemption is the husband and father, 
it is not necessary to allege that the property is his. 

5. The entire proceedings of the defendants in trover to possess 
themselves of the corn were illegal and tortious, and a verdict 
against them for its value was right. 

(a.) It appearing that the verdict gave more than the value of the 
corn per bushel proved, the excess above that value ‘seventy cents 
per bushel) is directed to be written off. 

. The judge of the superior court having notified counsel in writing 
that he would hear the motion for new trial on the 17th, instead of 
the 15th of the month, unless one or both of them answered that 
it was objectionable, and no answer having been received, and 
both being present on the 17th, a motion to dismiss the writ of 
error on that ground will be denied. 


September 9, 1884. 


Homestead. Torts. Parties. Parent and Child. Hus- 
band and Wife. Trover. Practice in Supreme Court. Be- 
fore Judge Estes. Gwinnett Superior Court. September 
Adjourned Term, 1883. 


George W. McDaniel, “ who sues for the use of his wife, 
Mary McDaniel,” brought trover in the statutory form 
against E. L. Braswell & Son for seventy bushels of corn 
of the value of $105.00. 

On the trial, the evidence showed, in brief, as follows: 

On November 21, 1881, defendants sued out an attach- 
ment against McDaniel, and it was levied, among other 
things, upon fifty bushels of corn. 
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On November 24, 1881, McDaniel filed and had recorded 
an exemption of personalty, under §2040 of the Code, in- 
cluding $65.00 worth of provisions, consisting of sixty-five 
bushels of corn in the shuck and one thousand pounds of 
fodder. The petition, or statement accompanying the 
schedule, stated that the applicant was the head of a fam- 
ily, consisting of himself, wife and children, whose names 
and ages were given, and that he claimed the poegeey set 
out as an exemption. 

When the levy under the attachment was viet a clerk 
of defendants’ went with the constable and carried the 
corn out of Gwinnett county into Walton county, where it 
was stored in the crib of defendants. Subsequently the 
attachment was dismissed. McDaniel asked possession of 
the corn of one of defendants, but it was refused. After- 
wards defendants obtained a judgment against McDaniel 
in a justice’s court, caused it to be levied on the corn, had 
it sold at constable’s sale, and bought it. This was in the 
spring of 1882. Before the sale, McDaniel showed his 
schedule to one of defendants, and claimed the corn as 
exempt from levy and sale. There was evidence to show 
that the debt of McDaniel to defendants was for supplies 
to make a crop, of which the corn levied on was a part.. 
McDaniel told them that if they would let him have sup- 
plies, the crop should “ stand good for the debt,” but gave- 
no written lien. The value of the corn was shown. 

The jury found for the plaintiff $45.60. Defendants 
moved for a new trial, on the following grounds: 

(1.) Because the court admitted in evidence, over the 
objections of defendants’ counsel, the schedule of property 
sought to be exempt from levy and sale, it not appearing 
from the paper that the applicant was a debtor, or from. 
whose estate the property was taken. 

(2.) Because the court refused to award a non-suit. 

(3.) Because the court refused to charge the jury, as re- 
quested by defendants’ counsel, that when a party comes 
into possession of property by purchase, proof of mere 

v-74-21 
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conversion will not do; demand and refusal must be proved 
to authorize the jury to find for plaintiff. 

(4.) Because the court charged the jury that proof of 
demand and refusal was not necessary; all the demand 
that was necessary was the service of process by the 
sheriff. 

(5.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendants excepted. 

By order of the presiding judge, the hearing of the mo- 
tion for new trial was set for January 15, 1884, in Atlanta. 
On January 12, he wrote a postal card to counsel for both 
sides as follows: 

“‘T have been requested to postpone the case from Walton from the 
15th to 17th, and I hope this will suit you both as well for your case. 
I hate to have to go on both days in this bad weather. So unless I 


hear from you to the contrary, I will hear McDaniel vs. Braswell, on 
17th at state library, at noon.” 


On January 17, the judge passed a nune pro tunc order 
postponing the hearing from the 15th to the 17th. A 
motion to dismiss the motion for new trial was made, on 
the ground that no order properly continuing the hearing 
of it had been passed. This was overruled. The motion 
for new trial having been overruled, the same point was 
argued in the Supreme Court by motion to dismiss the 
writ of error. 


Sam. J. Wrwv, for plaintiffs in error. 
W. E. Sminons, for defendant. 


Jackson, Chief Justice. 


This was an action of trover brought by McDaniel against 
Braswell & Son for the recovery of corn exempted by the 
plaintiff under section 2040 e¢ seg. of the Code. Under 
the charge, a verdict was returned for the plaintiff, a new 
trial denied, and on that denial error is assigned. 
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1. This exemption, now found in section 2040 et seg. of 
the Code, originated in the act of 1822, and has now be- 
come a part of the constitution of 1877. In 13 Ga., 
302, this court held that no form was necessary to procure 
such an exemption, which holding has never been dis- 
turbed since, so faras we are informed. Therefore, it is 
not necessary to set out in the application that the appli- 
cant is a debtor. 

2. The application was properly made in the nanie of 
the husband and father. True, the statute declares that 
it is for the use of wife and children, and they might have 
brought the action, as ruled by this court; but so may he. 
In tools and professional library he uses them, and it would 
be strange if he could not sue. For their use, certainly he 
might sue for the corn, and the declaration was amendable 
to add his representative character. After verdict, being 
amendable, the defect, if any, is cured. 64 Ga., 747; 65 
Id., 464. 

3. No demand was necessary to show conversion. The 
corn was in defendants’ crib, in his possession. Even if 
not, the facts show conversion. The defendants levied an 
attachment on the corn without any oath required by law 
to subject it as for purchase money, and seized it, carried 
it out of Gwinnett into Walton county and put it in their 
crib. Afterwards got judgment and had execution issued 
and levied on it in their own crib, and bought it themselves. 
So that it was not only in their possession, but tortiously so. 
No demand and refusals necessary in such a case. 2 Ga.. 
116; 46 Jd, 230. 

4. Even in regular and larger homesteads and exemp- 
tions, where the applicant is the father, it is not necessary 
to allege that the property is his. Surely it is not, where 
no form at all is necessary. 67 Ga., 669; 68 /d., 489. 

5. The entire proceedings of the defendants in trover to 
possess themselves of this corn were illegal and tortious, 
and in every view of it, the verdict restoring its value to 
the plaintiff must be upheld. 1t seems, however, that the 
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jury gave more than seventy cents per bushel as the value 
of the corn. That is the only value proved in this record, 
The excess must be written off, and the verdict and judg- 
ment, so reduced, will stand. 

6. The motion to dismiss is denied. The judge notified 
counsel in writing that he would hear the motion on the 
17th instead of the 15th, unless they answered, one or both, 
that it was objectionable. No answer was received, and 
both: were present on the 17th, and no hurt was done. 

Judgment affirmed. 


Smitu vs. HAnNIE et al. 


. The instructions given by the judge to the magistrate in granting 
the certiorari were unauthorized, and should not have been given. 

. Where the admission of testimony is objected to, the ground of 
objection should be specified. 

-) No reason appears why a letter from one joint maker of a note, 
who claimed to be a mere surety, admitting the joint liability, was 
not admissible in evidence. 

. A plaintiff has a right to amend his pleadings by dropping his co- 
plaintiff, and showing that he was improperly joined with him. 

. Where suit was brought by S. P. Smith on a note, payable to the 
order of S. P. Smith & Co., and it was alleged and not put in issue 
by plea, that 8. P. Smith alone did business under that name, the 
transaction was with him, the note was, in effect, payable to his 
order, the title was in him, and no endorsement was necessary to 
enable him to maintain his snit thereon. 


December 21, 1884. 


Practice in Supreme Court. Evidence. Certiorari’ 
Amendment. Partnership. Promissory Notes. Title. 
Before Judge Fary. Bartow Superior Court. January 
Adjourned Term, 1884. 


Reported in the decision. 


Joun W. AKIN, for plaintiff in error. 


M. R. Stansett, for defendants. 
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HALL, Justive. 


This was a suit in a justice’s court on a note for one hun- 
dred dollars, payable to the order of S. P. Smith & Co., and 
signed by the defendants, Hanie and Milner. The suit 
was in the names of Smith and Jones, who were alleged to 
be members of the firm of S. P. Smith & Co. During the 
process of the trial, it was ascertained that Jones was not 
a member of the firm, but that Smith alone transacted the 
business under the name of S. P. Smith & Oo.; the pro- 
ceeding was amended to correspond with the facts. Ob- 
jection was made to this amendment, and it was insisted 
that the suit could not proceed in the name of Smith alone 
without an indorsement of the paper from 8S. P. Smith & 
Co., to whose order it was payable. A letter from Milner, 
one of the defendants, who claimed to be only a surety, 
and who iasisted also, with his co-defendant, that the ad- 
vances for which the note sued on purported to have been 
given were not made thereon, but on a collateral under- 
taking of Hanie to deliver cotton, to which Milner was not 
a party, was admitted over the objections of defendant, 
Hanie. Certain interrogatories, which the plaintiff claimed 
had lain in the justice’s office more than five days after 
notice of their filing was given, and which were sent out 
with a commission, without having attached to them the 
cross-interrogatories filed by defendant, were also admit- 
ted in evidence over defendants’ objection. The note at- 
tached to defendants’ suramons was payable ‘ after 
date,” which was 22d March, 1879. On it was this entry: 
“ Bal. due Nov. 1, 1879, $86.90.” 

The jury, to whom the case had been appealed, found for 
the plaintiff, and judgment was rendered on this finding 
for the plaintiff. A petition for certiorari was sued out 
by defendants, and the writ was ordered to issue. On the 
return of the magistrate, the certiorari was sustained, and 
a new trial ordered upon the following grounds: 

(1.) Because there was error in admitting in evidence 
the letter from Milner. 
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(2.) Because, the suit having been commenced in the 
name of a partnership, it was error to convert it by amend- 
ment into a suit in the name of an individual. 

(3 ) Because the note, being negotiable by endorsement, 
and there being no endorsement on it, suit could be main- 
tained in the name of the payees alone for the use of the 
plaintiff. 

This judgment was accompanied by instructions to the 
justice’s court: . 

First; That inasmuch as no time of payment was speci- 
fied in the note, it could only bear interest from the com- 
mencement of the suit, or from the date when payment 
was demanded. 

Second: That interrogatories filed in the magistrate’s 
office, and served on the opposite party, could not be read, 
unless they had remained in office five days before the 
commission issued. 

This latter instruction was unauthorized. By the mag- 
istrate’s return to the certiorari, it was shown that the 
interrogatories remained in his office for the full length of 
time required by law (five days), after service of notice, 
before the commission was issued, and that defendant 
presented no cross-interrogatories until after the expira- 
tion of that time. We think the first of these directions 
should not have been given. The verdict was excessive, 
being for a larger sum than that set. out in the pleadings, but 
it was reduced to correspond with the demand thereby 
made, and the rate of interest specified in the note sued 
was calculated and carried into the judgment from the 
time when the suit was commenced. This was done be- 
fore the judgment was rendered upon certiorari, and, had 
it not been done voluntarily, we would now order it. We 
are of opinion that there is nothing in either one of the 
three grounds on which the certiorari was sustained. 

1. What the objection was to the admission of the de- 
fendant’s, Milner’s, letter is not specified, and we are unable 
to conjecture; he was a joint-maker of the note with the 
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other defendant; he admitted, by this letter, their joint 
liability for the debt, and threw the blame of the failure 
to pay it upon Hanie. It is evident from the testimony 
that credit would not have been extended to Hanie but 
for Milner’s undertaking for him. Whether he was Hanie’s 
surety or not is immatzrial, so far as concerns his liabil- 
ity to the plaintiff, who, as it seems, has done nothing to 
release him from his obligation. 

2. The plaintiff had a right to amend his pleadings by 
dropping his co-plaintiff, and by showing that he was im- 
properly joined with him. Code, §3486. 

3. The fact that S. P. Smith alone composed the firm of 
S. P. Smith & Co. was not put in issue by any plea of non- 
joinder, and was thus admitted. 

The transaction was with this party, and the note, read 
by the light of the circumstances, was payable to his order; 
the title thereto was in him, and no endorsement of the 
paper was necessary to enable him to maintain the suit 

Judgment reversed. 


MITCHELL vs. WHITE. 


1. Issues formed by counter-affidavits filed to a distress warrant and 
a proceeding to dispossess a tenant holding over respectively, are 
separate cases, and should not be tried together; but if a party 
consents that this be done, he cannot except thereto. 

2. Where an affidavit to dispessess a tenant holding over averred that 
possession had been demanded, and the counter-affidavit made 
no denial thereof, but the only issue raised was whether the de- 
fendant held under the plaintiff as a tenant or not, after verdict for 
the plaintiff, a new trial will not be granted, under the general 
ground that the verdict is contrary to evidence, for want of proof 
of demand. 

(a.) There being proof that the defendant hdd held a bond for titles 
to the land in dispute from the plaintiff, but that he delivered it 
up and gave a note or contract for rent, he could not deny his land- 
lord’s title; and a verdict for the plaintiff was supported by the 
evidence. 

8. It being in question whether the matter of rents was involved and 
adjudicated in a former litigation arising under a bill and cross- 





828 SUPREME COURT OF GEORGIA. 


Mitchell ve. White. 


bill in regard to the land now involved in this dispute, and there 
being conflicting testimony as to what was submitted on the for- 
mer trial and as to an agreement of counsel in respect to the de- 
cree, where the court submitted the question to the jury and their 
finding is supported by evidence, this court will not interfere. 

. Ona bill in equity and cross-bill, a decree having been rendered 
finding the title to land in favor of one party, and on a subsequent 
proceeding by such party against the other, involving rents, there 
being conflicting testimony concerning an agreement between 
counsel as to the disposition to be made of the question of rents 
under that decree, and the question having been submitted to the 
jury, and-their verdict having been approved by the presiding judge, 
a reversal will not be granted. 

. Newly discovered evidence, the object of which is only to impeach 
a witness for the other side, will not require a new trial ; especially 
where this newly discovered evidence is directly denied by the 
witness sought to be impeached thereby 
December 2, 1884. 


Landlord and Tenant. Practice in Superior Court. Es- 
toppel. Evidence. Aes Adjudicata. Before Judge Stew- 
ART. Pike Superior Court. April Term, 1884, 


Reported in the decision. 
J. F. Reppine; Wa. S. Wuiraker, for plaintiff in error. 
J. A. Hunt, for defendant. 


Jackson, Chief Justice. 


A distress warrant for rent of a tract of land was sued 
out by White against Mitchell, and also a proceeding to 
eject him as a tenant holding over after the year had ex- 
pired. Mitchell defended and made counter-affidavits, and 
the two cases were tried together. 

The jury found for White the rent agreed upon for the 
first year, it being the value of the cotton stipulated for 
in the contract, and thus the issue on the distress war- 
rant was disposed of. They found double rent for the 
time Mitchell held over, and thus the issue under that pro- 
ceeding was determined. Mitchell moved fora new trial, 
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and its denial on the several grounds in the motion is the 
complaint made here. 

1. The two are separate cases, and should not have been 
tried together; butas the plaintiff in error consented to 
try them as one case, he cannot complain. 

2. In the counter-affidavit on the question of the ten- 
ant holding over, the demand for possession is not put in 
issue. The distinct issue, and the only issue made, is that 
Mitchell did not hold under White. On that issue the 
jury passed, and found that he did. The averment that 
White had demanded possession was not denied, and on 
the general ground in the motion that the verdict was con- 
trary to the evidence, because there was no testimony of 
the demand, it not being denied or put in issue, a new 
trial should not be granted. The question, and only ques- 
tion in issue was, did Mitchell hold under a contract of 
purchase from White or as his tenant? He gave his note 
or contract for the rent for the year 1881, and cannot deny 
his landlord’s title. He delivered up White’s bond for 
titles, and thereby, and by the rent-contract, the original 
claim of purchase was terminated. Thus there is evi- 
dence to sustain both verdicts—the first that he owed the 
value of the cotton agreed to be paid for 1881, and the 
second, that he held over as tenant after the expiration of 
that year. 

3. But it is insisted that the rents were in issue ina 
bill in equity brought by Mitchell, and a cross-bill filed 
thereto by White, and that the verdict and decree thereon, 
finding the land to be the property of White, and their 
silence about the rents, are equivalent toa finding that no 
rents were due. If the rents were so put in issue, this 
might be so, and the judge charged the jury that it would 
be so in that case, submitting that question fairly to the © 
jury on those bills, one for specific performance by Mitchell 
against White, and the cross-bill of White for damages to 
the land, which were in evidence before them, and the jury 
found that the rents were not put in issue; and an examin- 
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ation of those pleadings shows that the verdict thereon 
is right. 

Besides, the dispute between counsel in respect to the 
amount of rents which would be due, under the consent 
that the decree should be rendered in favor of White’s title 
to the land, whether single or double rents, whether five 
hundred dollars or more, and their conflicting parol evi- 
dence thereon, and the silence of the decree on that sub- 
ject, would seem to settle the point that the verdict and 
decree did not contemplate the settlement of rents due, 
and that they were not in issue. 

But for this parol testimony, it would have been more 
regular for the court toinstruct the jury what those equity 
pleadings did put in issue; but as such instructions would 
have accorded with the verdict, no hurt was done by sub- 
mitting the pleadings, without regard to outside facts, to 
the jury, as the court did; certainly Mitchell was not hurt 
thereby. 

4. But the charge of the court is complained of in re- 
spect to that decree,—that it put the title in White, and 
concluded Mitchellas to rents. The charge submitted the 
issue to the jury fairly. It is to the effect that, if the con- 
sent decree was obtained’ and agreed to on the condition 
that White should abandon his claim for double rent, and 
receive only five hundred dollars in all, in lieu of the rent 
for 1881, as well as the balance of the time Mitchell oc- 
cupied the Jand, then he could only recover the rent so 
agreed upon, by which he got the consent decree; but if 
the agreement on which the decree was rendered was that 
Mitchell should, in thirty days, pay White two thousand 
dollars for the land and five hundred dollars for rent and 
keep the land, or if he did not keep it and pay for it, as well 
as the rent at five hundred dollars, then the distress war- 
rant and the proceeding against him for holding over should 
go on for whatever the law gave White, then White could 
recover the rent due for 1881 under contract, and double 
rent, notwithstanding the decree. 
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On this issue the counsel swore adversely to each other, 
and so did the parties. The testimony is conflicting; the 
jury found that the version of White and his counsel was 
the truth; the presiding judge approved the verdict; and 
in such cases this court does not interfere. 

5. There is not enough in the newly discovered testi- 
mony to authorize a new trial. The new evidence is that 
Hunt, counsel for White, said to the surety on Mitchell’s 
bond, that the agreement which brought about the consent 
decree was that White should only take the single rents, 
and not exact double rents. It is impeaching testimony ; 
and besides, it is met by a flat denial by Hunt. Affidavit 
against affidavit, and the new testimony only impeaching. 
Surely the judge was right to disregard such newly discov- 
ered testimony. 

The case shows the importance of putting all agreements 
about cases in black and white, thus assuring the rights of 
both parties, and avoiding conflict in their oral testimony, 
and worse still in that of counsel. Misunderstanding is 
thereby avoided and the truth clearly established. 

In this case the issues were fairly submitted by the court, 
the evidence authorizes the verdict, and the plaintiff in 
error, on whom the law casts the burden of showing error, 
has failed to show it. No alternative is left us but to 
affirm the judgment. 

Judgment affirmed. 


CRITTENDEN BrotTuEers vs. CoLEMAN & Company ef al.* 


1. An assignment by an insolvent debtor for the benefit of creditors 
was void, under the act of 1881, and conveyed no title, where no 
schedule or inventory was attached to the deed of assignment. 70 
Ga., 293. 

. Where purchasers bought from an assignee of insolvent debtors 
for the benefit of creditors, and such assignment was void, they 
could not set up the purchase as being from him as a mere agent 
for the debtors. 


*No full reports or opinions are published in the following cases, under the 
provisions of the act of March 2, 1875. 
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. When purchasers under such an assignment were sliown the deed 
of assignment, by virtue of which the assignee offered to sell, and 
failed to read it, they were charged with notice of their title from 
such assignee and that it was void, and they would not be inno- 
cent purchasers without notice. Such conduct was not mere lack 
of prudence, but was gross negligence. 

. If the debt held by one claiming to be a mortgage creditor is hon- 
est and her lien superior, that issue may be tried on the distribu- 
tion of the fund; if not a party, she can then be made one, and if 
the complainants have already paid her, they can recover it from 
her. The present decree is simply that the money be deposited 
in court, because the assignee had no title, and neither could nor 
did convey any tothe purchasers from him. Onrule or other pro- 
ceedings to distribute the fund, all creditors can comein and be 
heard and all priorities be adjudicated. 

. The verdict was required by the evidence. 

Judgment affirmed. 
October 2, 1884. 


Jackson, Chief Justice. 


[S. T. Coleman & Company e¢ ai., on behalf of them- 
selves and other creditors of A. Lane & Company, who 
might be made parties, filed a bill against Crittenden 
Brothers, A. Lane & Company et ai., to set aside an assign- 
ment made by Lane & Company to R. E. Kennon and a 
sale by him to Crittenden Brothers. The bill alleged, in 
brief, as follows: 

A. Lane & Company were composed of A. Lane and R. 
Q. Lane and did business at Ward’s Station, in Randolph 
county. They made large purchases from complainants. 
They were wholly insolvent. On or about December 4, 
1882, their entire stock of goods was suddenly transferred 
to the store-house of Orittenden Brothers, merchants, also 
doing business at the same place, and were mixed with 
their stock therein. When asked for information, Crit- 
tenden Brothers stated that they had bought and paid for 
the stock, but gave no satisfactory information concerning 
the transaction. Lane & Company, when asked about the 
sudden disappearance of their stock, stated that they had 
made an assignment to R. E. Kennon, who is related to R. 
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Q. Lane, the two having married sisters, but no definite 
information as to the particulars of the assignment was 
given. The assignment was not put on record, and the 
complainants could not set it out in detail. Lane & Com- 
pany and Crittenden Brothers differed in their statements 
as to what the sale brought and whether the purchase price 
had all been settled. Lane is causing his furniture, trunks, 
etc., to be shipped to Alabama in the name of Kennon, 
and on the seventh of December, he and his wife took the 
train for Eufaula, Alabama, he stating that he intended 
to return. R. Q. Lane has removed to Fort Gaines, thus 
leaving no one at Ward’s Station to collect the assets of 
the firms in notes, etc. The disposition of the stock of 
goods was for the purpose of hindering and defrauding 
creditors. The prayer was for judgment against Lane & 
Company, Crittenden Brothers and R. E. Kennon; thata 
receiver be appointed ; and for injunction and subpena. 
By amendment it was alleged that the assignment was 
absolutely null and void, because no. full and complete 
schedule of: the assets of Lane & Company was attached 
to the same when it was executed; also that ce: tain col- 
laterals, in excess of the debt they were intended to secure, 
should have been included in the assignment; that if the 
firm was composed of A. Lane and R. Q. Lane, as set out 
in the body of the assignment, it was not sworn to by any 
member of the firm. It was alleged that the first debt 
preferred in the assignment, viz., one of $7,525.00 to Mrs. 
Mary Lane, wife of A. Lane and mother of R. Q. Lane, 
was not a bona fide debt, and that the assignment was 
therefore fraudulent and void. It was charged that Crit- 
tenden Brothers had notice of the insolvency of Lane & 
Company and of the fraudulent nature of the assignment, 
or, at least, had reasonable grounds for suspecting the 
same, and that they colluded with Lane & Company; also 
that they obtained the goods at one-fourth less than the 
cost price thereof; also that Lane & Company made the 
purchases of goods from complainants under fraudulent 
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representations as to their solvency. The amendment 
prayed for an injunction and receiver; that the assign- 
ment be declared void; that the pretended debt to Mrs. 
Lane be stricken therefrom; and that the sale to Critten- 
den Brothers be set aside and the goods be delivered toa 
receiver. 

Lane & Company answered, in brief, as follows: They 
did not make the assignment tu defraud creditors, or be- 
cause of insolvency (they being at that time in good 
credit); but because they desired to dissolve partnership ; 
and knowing that they were indebted to various parties, 
and that when they stopped business, creditors would be 
alarmed and litigation would probably result, and believ- 
ing that if their stock could be sold out at a fair price and 
their notes and mortgages collected up, they could pay all 
or nearly all of their debts, and desiring to prefer some of 
their creditors to others, they made the assignment, and 
selected Kennon as a fit and proper person, he being also 
brother-in law of R. Q. Lane. They transferred every 
dollar of their property to him, as appears by a list of as- 
sets attached to the deed and sworn to at the time the 
latter was made. On the day they made the assignment, 
Kennon, as soon as he accepted the position of assignee, 
sold the entire stock to Crittenden Brothers for seventy- 
five per cent of the original cost. He so informed these 
defendants, and told them Crittenden Brothers were to 
pay one-third of the purchase money in cash, one-third in 
thirty days and one-third in sixty days. R. Q. Lane as- 
sisted in taking stock. This required two and a half days. 
As soon as it was done, Kennon received the payment for 
the goods, amounting to $3,800 00. These defendants had 
no control over the sale, but Kennon had the right to make 
it. A. Lane answered that he told Thomas Willingham, 
Esq., attorney for complainants, all he knew about the 
assignment, and referred him to Kennon for further in- 
forma‘iun. He denied that he was shipping his trunks, 
etv., in the name of Kennon, or that they contained any- 
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thing but his household goods and wearing apparel, and 
stated that they had nothing to do with the firm property. 
The assignment was in good faith. 

Kennon answered, as follows: He adopts the answer of 
A. and R. Q. Lane as to the facts which relate to him. 
They stated to him the same reasons for making the assign- 
ment as those set out in their answer. He accepted the 
trust in good faith and proceeded at once to carry it out. 
He called on H. Crittenden, of the firm of Crittenden 
Brothers, and told him of the assignment, and that the 
reason for it was a desire to dissolve; that they were sol- 
vent and could pay all their debts if he could sell the goods 
at a fair price and collect up the debts, and that he wanted 
to sell Crittenden the stock; that if he did not buy the 
goods, and they were put on the market at cost and sold 
out at retail, they would injure him in his trade. Critten- 
den asked Kennon if there was any risk in buying them, 
to which the latter replied that there was not; that Lane 
& Company had assigned to him, and he had a perfect 
right to sell the stock; that if Crittenden bought, he would 
get a perfect title and take nomsk. Crittenden thereupon 
bought; stock was taken, which required two days, and 
the trade was closed. 

A. Lane, R. Q. Lane and Kennon all answered the 
amended bill, alleging that at the time the assignment was 
made, a full and complete list of the assets of Lane & 
Company was made, sworn to and attached to the assign- 
ment; and that there was a list of notes, mortgages and 
accounts in the hands of a justice of the peace for collec- 
tion also attached to the assignment when it was signed, 
but they have since been mislaid by Kennon; that an ap- 
parent alteration in the date of the assignment resulted 
from an error of Kennon, and was corrected before its ex- 
ecution. They denied that the debt to Mrs. Lane was not 
bona fide, and alleged that it was for borrowed money. 
Kennon also alleged that the day the settlement for the 
' goods was made, he received from Crittenden Brothers, 
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defendants, for the purchase of the stock, about $3,800.00, 
and paid the proceeds over to Mrs. Lane; also paying the 
taxes and the amount due certain clerks. 

Two of the Crittendens answered, in effect, that they 
knew nothing of the trade, except as they were told; and 
that Lane & Company were doing a good business, and 
were apparently solvent. 

H. A. Crittenden answered, in brief, as follows: Lane 
& Company appeared to be solvent. On December 2, 
1882, Kennon proposec to sell to him. He then detailed 
the conversation and transaction substantially as it is set 
out in the answer of Kennon. To the amended bill he 
answered, denying all collusion or knowledge of the in- 
solvency of Lane & Company, and alleging that the price 
paid for the goods was all they were worth at the time, 
and that they had nothing to do with Lane & Company, 
but bought from Kennon, the assignee. 

The case was heard on the application for injunction and 
receiver, and from the grant of an injunction and appoint- 
ment of a receiver, a writ of error was taken. The case 
will be found reported in 70 Ga., 293. 

At the trial, Crittenden Brothers filed an amendment to 
their answer, in the nature of across-bill, alleging that if 
the court should hold the assignment void for any pur- 
pose, they bought the stock of Kennon, who was the agent 
of Lane & Company, and that the sale was authorized, 
ratified and confirmed by them; that a fair market price 
was paid for the gouds, without any circumstances of sus- 
picion, and without any intention to hinder, delay or de- 
fraud creditors. | 

It is unnecessary to set out the evidence in detail. 

Following the deed of assignment in the record appears 
a list of certain assets, among which is stated, “stock of 
goods, itemized list of which is here attached,” but no 
itemized list, in fact, appears ;.and following this an affi- 
davit of R. Q. Lane, dated December 2, as follows: _ 
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“That we have made an assignment to R. E. Kennon of a'l our 
assets to pay our creditors, and that these pages contain all our assets, 
they being our stock of goods now in store, 1 safe, 2 show cases, one 
pr. scales, some paper boxes, together with this list of notes and 
accounts; all of these taken together is a full and complete inven- 
tory and schedule of all the assets of every kind held, claimed and 
owned by said firm of A. Lane & Co. at the time of making their as- 
signment.’’ 

It also appeared that the sale to Crittenden Brothers 
was on Saturday, and the parties began taking stock on 
Monday. 

Kennon testified that he drew the deed of assignment 
and made the sale to Crittenden Brothers substantially as 
set out in his answer; that he Was a brother-in-law of one ° 
of the Lanes and an uncle by marriage of one of the Crit- 
tendens; that he drew the answers both of the Lanes and 
of the Crittendens, but received no pay therefor, and was 
not their paid counsel, but notified them that, if the matter 
went further, they must get other counsel, which they did. 
He testified as follows as to the completeness of the deed 
of assignment at the time of its being made: 

“The deed of assignment is, or was when I last saw it, 
exactly like it was when A. Lane & Company signed it 
and turned it over tome. I have never altered it in any 
particular whatever; neither has any one else altered it. 
The apparent change of the deed was done before it was 
signed by A. Lane & Company. Since it was signed and 
turned over to me, I have never altered it in (any) partic- 
ular, and the last time I saw it, it had not been altered by 
any one.” : 

There was other conflicting evidence not material here. 
Mrs. Lane was, at one time, made a party, but subsequently 
her name was:stricken. 

The chancellor ordered that the issue between complain- 
ants and Crittenden Brothers be tried alone, leaving the 
question of distribution for after determination. The jury 
found for complainants, and the chancellor entered the: 

following decree : 
v 73-22 
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‘The jury, to whom was submitted the issue described above, hav- 
ing returned a verdict in favor of the complainants against Critten- 
den Brothers, it is ordered and adjudged and decreed that the sum of 
money placed in the hands of the receiver of this court by Critten- 
den Brothers in lieu of goods ordered to be turned over to said re- 
ceiver by the said Crittenden Brothers, be recovered of the said Crit- 
tenden Brothers in favor of the creditors of A. Lane & Company, and 
that the same remain in the hands of the receiver, subject to the 
further order of this court as to distribution among them. It is fur- 
ther ordered and adjudged that complainants recover of defendants, 
Crittenden Brothers, —— dollars and —— cents for costs.’’ 

Crittenden Brothers moved for a new trial, on the fol- 
lowing among other grounds: 

(1), (2 ) Because the verdict is contrary to law. evidence, 
the principles of justice, and strongly and decidedly against 
the weight of evidence. : 

(3.) Because the court refused to charge as follows: 
« But. even ifthe assignment was invalid, and no title passed 
to Kennon, as assignee thereunder, still, if Kennon, al- 
though calling himself assignee and professing to sell as 
such, did, in fact, sell said goods to Crittenden Bros. by 
the authority of said A. Lane & Co., derived outside or 
independent of the assignment, and if the said A. Lane & 
Co. agreed to the terms of the. sale, and delivered the 
goods in pursuance thereof, and received the money there- 
for, or authorized Kennon to receive it, then Orittenden 
Bros. acquired title to the goods so sold them, provided it 
was, on their part, a bona fide transaction on a valuable con- 
sideration, and without notice or grounds of reasonable sns- 
picion of fraud or intention on the part of A. Lane & Co. 
to hinder, delay or defraud their creditors.”—[- This charge 
was refused, on the ground that the answers of defendants 
and the testimony of H. A. Crittenden admitted and estab- 
lished a purchase from the assignee and of the assignee’s 
title, and none other.”’] 

(4.) Because the court refused the following request: 
“ Although Kennon may have professed to sell as assignee, 
and Orittenden Bros. may have thought they were buying 
from him as such, yet if there was no legal assignment or 
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a void assignment, then, if A. Lane & Co. authorized Ken- 
non to sell the goods, or, after the sale, ratified and con 
firmed the sale, and delivered the goods under said sale, 
then the sale and purchase was good.”—[“This charge was 
refused on the same grounds as the foregoing.” } 

(5.) Because the court refused the following request’ 
“‘ Notwithstanding the invalidity of an assignment as it 
respects the creditors of the assignor, a sale of goods as- 
signed, made by the assignee before the creditors have ob- 
tained a specific lien upon them, to an innocent purchaser 
for a valuable consideration, is valid.” 

(6.) Because the court refused to allow J. F. Crittenden, 
a witness for defendants, to state what he heard either of 
the Lane’s say about the sale and delivery of the goods 
during the time of taking the inventory and the delivery 
of the same.—[‘ Said statement being offered to prove a 
purchase by defendants of Lane & Co. of their title, which 
the court held contrary to the case set up in the answers, 
and in Crittenden’s testimony.”—Other testimony offered 
for the same purpose was also excluded. ] 

(7.) Because the court charged as follows: “ Complain- 
ants say that the assignment was void in law, because, at 
the time it was executed, there was not attached to it ‘a 
full and complete inventory and schedule of all the prop- 
erty owned or claimed by Lane & Co.’ Now, the statute 
declares that, unless there is such a schedule and inventory 
sworn to and attached to the assignment at the time of 
its execution, the assignment is invalid; this means that 
the schedule verified by the assignee’s (assignor’s?) oath 
must be actually fastened to the assignment at the time 
of signing and delivering it. The statute says that it must 
be a full and complete inventory and schedule of all the 
property of every kind,” etc. 

(8.) Because the court charged as follows: “The court 
instructs you that, if the assignment conveys a stock of 
goods, valued therein at some $5,000, and a lot of notes 
and accounts, and other evidences of debt, and some store 
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furniture, as being all the property of assignors, and if no 
' other schedule or inventory of such stock of goods was at- 
tached except in these words, ‘ stock of goods in the store 
we are doing business in, an itemized list of same is hereto 
attached,’ and if the assignment shows the stock valued at 
$5,000, then that was not such a full and complete sched- 
ule and inventory of said goods as ought to have been at- 
tached as the law demanded should be attached. And 
the court charges you that the words, ‘an itemized list of 
the same is hereto attached,’ contained in such attached 
schedule, show that the assignors did not regard the inven- 
tory as complete, but intended that it should be afterwards 
made so; the court further charges you that, in consequence 
of such defect of schedule and inventory (if such be the 
fact) the assignment was (in favor of creditors) void, and 
conveyed no good title to Kennon as assignee.” 

(9.) Because the court charged as follows: “If, then, 
Kennon, as such assignee, on the day of the assignment, 
offered to H. A. Crittenden to sell, as assignee, the said 
stock to Crittenden Bros., then and there informing him 
that the assignment had been made to him by A. Lane & 
Co., and offering to produce the assignment which he had 
then present, and if Crittenden declined to look at the as- 
signment, bought, and if the assignment had no other 
schedule or inventory of said stock of goods attached, ex- 
cept that which I described in the supposition above, then 
Crittenden Bros. failed to buy and get a good title by that 
purchase, even if they paid full value, and if they intended 


no wrong.” | 


Tret vs. Toe County or DovuGHERTy. 
[{Hall, J., not presiding. ] 


It has not been made to appear to this court wherein the proceedings 
were irregular or contrary to law, by which the commissioners of 
Dougherty county were proceeding to condemin certain property 
for a public road to Flint river for the purpose of erecting a free 
bridge across the same. - 
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(a.) The commissioners had the right to employ counsel to aid them, 
and they were justified in so doing ; nor were they thereby disquali- 
fied from determining whether the road and bridge sought to be 
established would be of public utility. Besides the fact of being a 
citizen and tax-payer, the complainant is only interested to have 
just compensation for the property taken from him, and the dam- 
age done to him by such taking of property and by the erection of 
the bridge. This compensation is to be determined by a jury, and 
not by the commissioners. Code, §§637, 644. 

(b.) There has been as yet no damage done or threatened to be done 
to complainant of which he can complain. There is no equity in 
the bill, and an injunction was properly refused. 

Judgment affirmed. 


September 16, )884 


BLANDFORD Justice. 


[ Nelson Tift filed his bill against Dougherty county, alleg- 
ing, in brief, as follows: In 1837, a public ferry was opened 
across Flint river on the east side of the town of Albany, 
and was kept open until 18438, when complainant and E. 


B. White, trustee, purchased it of Samuel Clayton, the . 
owner, for $4,746.60, together with all the ferry and bridge 
privileges that said Clayton had, as owner of the land along 
the banks of the river for three miles above and below the 
town. These privileges, it is charged, were exclusive, and 
could not be divested, except by proper legislation or legal 
condemnation. As the town has grown into a city and 
the population has increased, these franchises have greatly 
increased in value, and are now worth eighty thousand 
dollars. At the time of the purchase, there was a ferry 
at the foot of Broad street, and it had been kept in opera- 
tion by Clayton for more than six years, and was thereaf- 
ter operated by complainant and White, trustee, until 
complainant bought the interest of the latter for $3,300.00, 
and afterwards complainant kept the ferry in operation 
until December 13, 1858, at which time, after the refusal 
of the county authorities to aid in building a bridge, he 
erected a covered bridge, at his own expense, about seventy- 
five yards north from the ferry, and the latter was there- 
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upon discontinued. The bridge was erected at a cost of 
fifteen thousand dollars, and has been kept open for the 
public as a toll bridge continuously since its erection, ex- 
cept for the short time when it was reconstructed at a cost 
of fifteen thousand dollars. In 1838, the legislature granted 
a charter to Fort ez al. to erect a bridge across Flint river 
at or near Albany, on their own land, at any point three 
miles above or below the town. This charter was pur- 
chased by complainant. In 1852, ihe state granted a char- 
ter to complainant and one Brisban, and their associates 
and succe:sors, to construct a bridge across the Flint river 
at or opposite the city of Albany, on their own land, or on 
such as they purchased the right to build upon. This 
charter also was purchased by complainant, and these 
charters became inoperative against him. As owner of 
the land on beth sides of the river, he became proprietor 
of all bridge and ferry rights, privileges and franchises, 
and under the act of 1850 (Cobb’s Digest, page 958, Code, 
$684), erected said bridge, and the subsequent adoption of 
$2223 of the Code did not affect his rights. In 13861, the 
justices of the inferior court granted an order to keep open 
the ferry at the place where it had formerly existed. 
Complainant filed his bill against them, and they were 
enjoined from. executing this or any similar order. For 
several years, negotiations for the purchase of his bridge 
by the county have been pending; the price of thirty 
thousand dollars was finally agreed upon; a special act of 
the legislature was procured ; the question was submitted to 
the voters of the county, and the proper majority obtained; 
but the act was declared unconstitutional. In the mean- 
time, complainant had spent three thousand dollars for 
repairs in accordance with the contract. The commis- 
sioners should have re submitted the question, according 
to the general law governing such cases, but they have 
refused to do so; they have employed counsel, and are 
planning to deprive complainant of his property and rights 
without just compensation. To accomplish this, a number 
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of “ free bridge men” were procured to apply to the com- 
missioners to open a public road from a point at or near 
the east end of the trestle of complainant’s bridge to the 
river bank. This road would not lead to any definite 
point, but would run down a bluff fifteen feet high and 
terminate at the lowland on the margin of the river. On 
this application, the commissioners appointed three re- 
viewers from the petitioners, though all of them lived 
several miles away, while there were numerous citizens 
living in sight of the proposed new road, and the law re- 
quired the nearest to be appointed. The reviewers ap- 
pointed reported under oath that the proposed road would 
be of great utility and convenience to the public, and the 
commissioners have set the hearing for May 4, 1884. It 
is charged that the purpose of the commissioners is not 
really to open a public road, but to condemn “ by piece- 
meal” the property, bridge rights and privileges and fran- 
chises of complainant, all of which are so intimately con- 
nected that neither can be settled justly and fairly with- 
out the other. Complainant’s income from tolls at his 
bridge is about eight thousand dollars per annum, and if 
the county erects a free bridge alongside of his, he will be 
injured to that extent. The prayer was for injunction. 
The deeds referred to in the bill, the judgment granting 
an injunction against the justices of the inferior court, the 
proceedings to open a new road and establish a free bridge, 
the contract between the commissioners to proceed under 
special act to submit the purchase of the bridge to a vote, 
and to purchase it in case of ratification under the act 
referred to in the bill, and the contract between the com- 
missioners and two attorneys, are all attached as exhibits. 
Under the last named’c~ ntract, it was agreed that the attor- 
neys should receive each $125.00 cash and $225.90 each, to 
be paid upon the completion of the free bridge across the 
river and the termination of the litigation growiug out of 
the same; and in consideration of this, they were to render 
professional services to the commissioners “in and about 





344 SUPREME COURT OF GEORGIA. 


Tift ve. The County of Dougherty. 


“the building of a free bridge for said county across Flint 
river at Albany, Georgia, and to represent said county 
commissioners in any and all litigation growing out of the 
building of said bridge.” 

The commissioners answered the bill, denying that com- 
plainant had obtained any exclusive bridge rights under 
his purchase from Clayton, but alleged that complainant 
claimed under the charter granted to him and his co-corpo- 
rator in 1852, when it suited his convenience, but that he 
constantly violated the express provisions of the charter 
as to the rates of toll which he was allowed to take. It 
was denied that complainant took any exclusive right 
under §684 of the Code, and it was insisted that this sec- 
tion was to be construed together with §2223, and did not 
apply to a public toll bridge. It was alleged that all of 
the record in the litigation between complainant and the 

- justices of the inferior court was lost, except the decree, 

and it was charged that this was fraudulently obtained and 

was void. It was admitted that negotiations for the pur- 
chase of complainant’s bridge had taken place, but it was 
alleged that this proceeding could not be carried out, be- 
cause it had been declared illegal by the courts. It was 
admitted that the ultimate object of the proceeding sought 
to be enjoined was to establish a free bridge, as soon as the 
necessary legislation could be obtained to enable the com- 
missioners to raise money for that purpose, and it was 
insisted that this was demanded by public utility and was 
for the public good. Any improper desire to injure com- 
plainant or to interfere with his vested rights was disa- 
vowed. It was alleged that the steps taken to open a 
public road were according to law ; that it was not sought 
to withhold just compensation from complainant for any 
injury he might sustain thereby; that he had been noti- 
fied according to law, so as to give him an opportunity to 
prefer his claim, and that it would be paid when ascer- 
tained. By way of cross-bill, it was prayed that, if any 
injunction should be granted against the commissioners, 
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an injunction should be granted against complainant also, 
to restrain him from charging or collecting toils from the 
public other than those allowed to be received by the 
charter obtained by him in 1852. 

In answer to this cross-bill, complainant denied that his 
bridge was built under the charter of 1852, or the other 
charters purchased by him, and alleged that no organiza. 
tion was effected under those charters, although he endeav- 
ored to effect one; that his bridge was built under the 
act of 1850; that he only claimed, under the charters held 
by him, the right to prevent others from building a bridge 
under them. He also alleged that the county could not 
condemn his property without incurring a large debt, and 
that this could not be done without a submission to the 
voters thereof. 

On the hearing, the chancellor refused the injunction, 
and complainant excepted. ] 


ScHOOLER vs. SCHOOLER. 


The facts in this case demanded the grant of an injunction, and not 
to have granted it would have been error. 
Judgment affirmed. 


February 7, 1885. 
Jackson, Chief Justice. 


[Mary A. Schooler filed her bill against James B. 
Schooler, alleging that she was married to him in 1861; 
that nine children have been born to them, of whom six 
are now living; that she has demeaned herself dutifully, 
laboring continuously fur the support of her family, in 
which, since the war, the husband has not seemed to take 
much interest; that, by the advice of friends, she has in- 
vested that portion of her father’s estate which came to 
her in about two hundred acres of land in Bartow county, 
the title to which is in her, and on which she has a little 
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home and from which she derives a support for herself and 
her children ; that more than three years ago, her husband 
left her, and soon afterwards went to Tennessee; that he 
took with him all of the proceeeds of that year’s crop; 
that he has returned twice since, only to get more of the 
hard earnings of complainant and her children; that he 
was in Georgia at the time of the filing of the bill, having 
returned a few days before, and took possession of com- 
plainant’s house; that she had cows, calves, hogs, corn, 
oats, cotton, wheat, etc., all of which the husband had 
taken possession, and complainant. believed he did‘so for 
the purpose of converting everything into cash and going 
away, as he had previously done. The prayer was that 
he be enjoined from interfering with her business in any 
way, and from selling, disposing of or carrying away any 
of the property ; that a divorce be granted her; also for 
general relief. 

By amendments, the complainant alleged cruelty on the 
part of her husband, and while claiming tit!e to the per- 
sonal property named, prayed alimony therefrom. 

The respondent answered substantially as follows: Com- 
plainant’s father died in 1857 or 1858 ; allof the property to 
which she was entitled and which she received from her 
father’s estate as his heir at law was claimed by respond- 
ent and reduced by him to possession ; the amount received 
was $1,00000; respondent bought the interest of P. L. 
Mynatt, complainant’s brother, and from this source re- 
ceived $1,000.00 ; complainant’s mother received $1,000.00 
from the same source ; with part of this $3,000.00, two lots 
of land in Bartow county were bought in 1§72; respondent 
negotiated the trade for the land, but reposing great con- 
fidence in Mynatt, entrusted the making and receiving of 
the title-deeds to him; Mynatt took the title to complain- 
ant and her mother, without the knowledge or consent of 
defendant; subsequently the land was divided between 
complainant and her mother, and they made the necessary 
relinquishments to each other; after the deed was made 
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to complainant and her mother, respondent, on account 
of the great confidence he had in Mynatt, allowed the deed 
to remain as it then stood, because he did not desire to 
enter into litigation and thought it would be a wise pre- 
caution against any misfortune in the future, as he de- 
sired to provide a home safely for himself, complainant 
and their children. He believed and acted on the belief 
that, by allowing the title to remain in complainant, after 
the discovery of what had been done, he was making his 
home and the title thereto more secure both for himself 
and for complainant and their children, and in this way 
he hoped to secure it from the effects of any unfortunate 
speculation that he might engage in in the future. He 
claimed title to the personalty, nof stating the origin of his 
title to part of it, but as to the other part, saying it was the 
proceeds of the crop raised on the land. He admits that 
he took the proceeds of the cotton crop of the year he left 
for Tennessee, but denies that he took anything else at 
that time. Concerning his absence from home, he alleged 
that, in January, 1882, he went to Tennessee to obtain 
possession of a farm he owned, which had been confiscated, 
and succeeded in doing so in the following March. He 
then leased it and returned to Georgia in the following 
month. He staid with his family until June, and then re- 
turned to Tennessee. He came again to Georgia in Jan- 
uary, 1883, and the next month returned to Tennessee, 
where he remained until recently, trying to manage his 
farm there and to sell it. This was necessary, and with 
the assent of complainant; and during his visits home, he 
lived with her as husband and wife should do. He de- 
nies loss of interest in the family or failure to do his duty 
to them, and says that he is fifty-four years old and not 
able to do hard work on the farm; also that the first decla- 
ration of any separation was in a letter from his wife dated 
June, 1883. He traversed generally the other statements 
of the bill. He admits that he is present now, as charged 
in the bill, and says that he may or may not convert such 
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things as are surplus on the farm into money, but that he 
has not converted anything nor has he proposed to do so, 
but he claims all of the property as his own, and prays 
that both the realty and personalty may be so decreed. 

The case was heard upon the pleadings and affidavits 
presented by both parties. The chancellor granted a tem- 
porary injunction, restraining the defendant from selling 
or carrying away any of the property. He excepted. ] 


CLaFLIN & Company vs. DuncAN, JoHNsTON & CoMPANyY. 


There was no abuse of discretion in granting a first new trial in this 
case, the court having rejected evidence which should have been 
admitted. . 

(a.) There was enough in the circumstances under which the plain- 
tiffs received the paper in suit in this case to put an ordinarily 
prudent person upon inquiry, which, if it had been instituted and 
fairly prosecuted, might have led to the discovery of equities be- 
tween the original parties that would have relieved the defendants 
from the liability growing out of the acceptance of the paper ; and 
evidence to show such facts was admissible. 

(b.) Where a written contract does not purport to contain all the 
stipulations between the parties, parol evidence is admissible to 
prove other portions thereof not inconsistent with the writing. 
Code, §3803, and citations. 

Judgment affirmed. 
December 19, 1884. 


Hatt, Justice. 


[H. B. Claflin & Company brought suit against Duncan, 
Johnston & Company on a draft, dated March 10, 1876, 
due twelve months after date, for $1,459.09, principal, 
drawn by Grant Scurry on defendants, accepted by 
them and endorsed by the payees (Lathrop & Co.) to 
plaintiffs. Defendants pleaded the general issue, and 
a special plea to the effect that they were accommoda- 
tion acceptors; that on account of past relations with the 
drawer, Lathrop & Company (the payees) believed that de- 
fendants would at some time have funds of his in hand; that 
they therefore procured defendants to accept, and defend- 
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ants accepted upon the distinct agreement that, if they 
had no funds of the drawer on hand when the draft fell 
due, upon notice of that fact, Lathrop & Company would 
protect them from such acceptance and renew it, and that 
defendants were never to be responsible, except to the ex- 
tent of funds of the drawer which might come into their 
hands; that under this agreement, the acceptance was 
renewed three times, and the paper now sued on is the 
third renewal; that they have never had funds of the 
drawer subject to the draft; and that plaintiffs took the 
draft with notice. 

Plaintiff demurred to this plea, tut the court reserved 
the point to be determined on hearing the evidence. 

The plaintiffs put the acceptance in evidence and closed. 

Defendants offered evidence in support of the equities 
set out in their plea between them and Lathrop & Com- 
pany. One of defendants testified that, at each renewal, 
an agreement was given by Lathrop & Co. to renew for 
twelve months, in whole or in part, if the defendants should 
not have funds of the drawer in hand. 

The following letters were introduced : 


s 


‘* SavannaH, February 6, 1877. 


** Messrs. H. B. Claflin & Co., New York: 

Genxts—Enclosed we forward you Grant Scurry’s draft on Duncan, 
Johnston & Co., of this city, accepted for $1,459.09, due March 10-13 
which please discount and place proceeds to our credit. We agree 
to renew this paper for twelve months, and dispose of it to you with 
the understanding that, if the acceptors require renewal, it is to be 
granted. We would suggest your forwarding this paper for collection 
at once, with instructions as to renewal. Yours truly, 

Laturop & Co.’’ 
‘*New York, February 23d, 1877. 
“Milo Hatch, Esq., Cashier Savannah Bank & Trust Company, Sa- 
vannah, Ga.: : 

Dear Str—Referring to ours of the 14th inst., wherein we enclosed 
for collection an acceptance of Duncan, Johnston & Co., due the 13th 
of March, $1,459.09, we beg to say that we omitted at the time to ad- 
vise you that it is possible that the parties may offer a renewal of the 
paper. Should they proffer you, in place of this, a renewal for twelve 
months, you are authorized to accept it, and return. to us. 
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Of course, you will understand that the renewal is to be a draft of 
the same parties, accepted by the same parties, and including inter- 
est at the rate of seven per cent perannum. If they do not offera 
renewal, and it is not paid at maturity, protest it, and return to us. 
Very truly yours, 
H. B. Cuarutn & Co.” 

The court held that no notice to Claflin & Company was 
shown, and, on motion, he ruled out the evidence to sus- 
tain the defence stated above, and held that the plaintiffs 
were entitled to a verdict. 

After verdict for the plaintiffs, defendants moved for a 
new trial, which was granted, and plaintiffs excepted. ] 


ATKINSON, executor, vs. McDona.p. 





1, Where, on a bill involving the estate of a decedent, one party hold- 
ing aclaim against it was named as a cestui gue trust of another, 
but upon a reference of the case to an auditor, the usee appeared 
himself, and proved his claim, which was allowed, and a consent 
decree, to which the executors of the estate were parties, was ren- 
dered in his favor for the amount of his claim, and in their favor 
for certain sums, on which, or some of which, execution was sued 
ou?by them, and the moncy thereon collected and paid to them, 
they were estopped from denying that he was a party to the bill 
and had the right to collect his part of the decree so consented to, 
in the same manner as they collected theirs. Therefore, an affi- 
davit of illegality to an execution issued in his favor, on the ground 
that he was not a party, was bad. : 

2. Where, after the issuance of execution, the plaintiff therein ob- 
tained a rule against the executors, to show cause why they did 
not pay the money, and this was resisted, the executors asserting 
that they had not realized out of the land from which it was de- 
creed that the complainant should be paid, and were unab!e to do 
so, if he caused his execution to be levied, the pendency of the 
rule was no ground for an affidavit of illegality. The rule was 
ancillary to the execution, and might be used to collect the balance 
of the debt, in case the levy should not pay it all. 

\a.) The executors, having obtained a decree by consent to distribute 
and settle the estate, are trustees for all who are interested in that 
decree, and it is their duty to help such beneficiaries to obtain 
their money, and not to delay them. 

Judgment affirmed. 


September 9, 1884. 
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Jackson, Chief Justice. 


[A fi. fa. in favor of Bedney F. McDonald against Kirk- 
patrick et al., executors of Charles J. McDonald, deceased, 
was levied on certain land, and Atkinson, surviving exec- 
utor, filed an affidavit of illegality on two grounds: 

(1.) Because there was no judgment or decree on which 
the execution could issue. 

(2.) Because the fi. fa. was in litigation in Cobb superior 
court, on a proceeding which involved its validity. 

The case was submitted to the presiding judge without 
a jury by agreement. 

The evidence showed. in brief, as follows: Kirkpat- 
rick e¢ al., executors, filed a bill, alleging that there 
were certain complications in regard to the distribu- 
tion of the estate of Charles J. McDonald, deceased, and 
praying direction as to it. The distributees were named, 
some of them being represented by trustees. Bedney F 
McDonald was one of these, and A. J. Hansell was alleged ° 
to be his trustee. The case was referred to an auditor, and 
an agreement was made that his report might be returned 
and a decree entered on it at the next term of court, if there 
were no legal objections. The report was returned and a de- 
cree entered. It found the amounts which had been paid to 
each distributee, and how the estate should be divided and 
the distributees equalized. Among other things, it found 
$1,372.29, commissions due Kirkpatrick, the acting execu- 
tor; also $659.00 due to B. F. McDonald individually for 
services rendered and money expended in the prosecution 
of the business of the estate, to be paid out of the residue 
of the estate in the hands of the executors for administra- 
tion. Fi. fas. issued for thé several amounts found due 
by the estate, and it appeared that various collections 
were made under them. The ji. fa. in favor of Kirkpat- 
rick, executor, had various endorsements on it, showing 
receipts of money, and that it took money, and that it 
took money raised by levy under other 7. fas., including 
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that of B. F. McDonald. It also appears that money was 
distributed to other fi. fas., apparently based on the same 
decree, and Atkinson, as trustee for some of the distributees 
of the estate, receiving some of it. 

In 1877, B. F. McDonald sued out a rule, calling upon 
Kirkpatrick, as the acting executur, to show cause why he 
had not carried out the decree, and calling on him to show 
the court what he had done, and to pay into the court the 
money in his hands. Kirkpatrick answered the rule, and, 
among other things, stated that.it had been impossible to 
sell the lands of the estate or fully execute the decree. 
He also insisted.that a decree for money should be en- 
forced by execution. The matters of account involved in 
this proceeding were referre to an auditor, who made a 
report, and exceptions were filed thereto and are stiil 
pending. One of the exceptions to the report was that 
the decree did not authorize the issuing of executions, but 
only determined certain facts as to the existence of claims, 
and could not be used further than as evidence of such 
facts. 

The casé made by the affidavit of illegality was, by 
agreement, submitted to the presiding judge without a 
jury. He overruled the illegality. Defendant moved for 
a new trial, which was refused, and he excepted. ] 


Butter & Company vs. LAWSHE. 


. The verdict is supported by the evidence. 

2. Where an iron press was sent by the vendor tothe purchasers by 
a drayman, and the purchasers, or one of them, told the drayman 
where to deposit it in their yard, which was done, this would 
amount to a delivery and reception of the property. 

. That there had been an outstanding judgment which was a lien on 
the property sold, but which was paid off before a suit was brought 
and judgment rendered for the vendor against the vendees, was no 
injury to the latter; and, if the contract of sale was as testified to 
by the vendor and found by the jury, the vendees were bound to 


pay 
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4. If an iron press was agreed to be sold by the pound, and had to 
be weighed, the contract was executory; but if the price of the 
safe was fixed, and the delivery was perfect, the contract was ex- 
ecuted. The plaintiff testified to the latter state of facts, and the 


jury so found. 

5. Although a press may have been levied on under a judgment 
against the holder, yet if it was left in his possession, and he was 
allowed to use it and to deliver it free from the incumbrance of the 
judgment, by the attorney who was pressing the execution, and if 
by this arrangement the vendees under the defendant obtained a 
good title and possession free from the lien, thus extinguished be- 
fore suit and verdict, they have no legal right to complain. 

(a.) If the price was fixed and the delivery complete, the statute of 
frauds did not apply. 

Judgment affirmed. 


September 9, 1884, 
Jackson, Chief Justice. 


[ Lawshe brought complaint on an open account against 
Butler & Company for $105.00, as the price of a printing © 
press sold by him to them. They pleaded the general 
issue, and that at the time of the sale there was a judg- 
ment outstanding against Lawshe. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: He sold an old printing press to defendants 
for $105.00, and sent it to them by adrayman. Defend- 
ants showed the latter where to put it, and he leftit where 
he was instructed. ‘ 

The evidence for the defendants was, in brief, as follows: 
They did not buy the press, as claimed by plaintiff. They 
had several consultations with him about it. They told 
him that if he would have it weighed, they would give 
him one and one-half cents per pound for it. He said that 
it would weigh at least seven thousand pounds, and they 
replied that that would amount to $105.00. He did not 
have it weighed. After consultation among the partners, 
they notified plaintiff that they did not want the press. 
He said he did not know where to put it, as the old office 
was going to be torn down. One of defendants told him 


v 74-23 
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that if he had no place to put it, he could send it down. 
This was done, and the same member of the firm showed 
the drayman where to put it, not as receiving it for de- 
fendants, but simply as a matter of accommodation to 
plaintiff. Defendants have never exercised any owner- 
ship over it, and it remains as it was deposited. At the 
time this occurred, there was an outstanding judgment 
against plaintiff, which was a lien on the press, and had 
been levied on it. 

In rebuttal, plaintiff showed that he sold the press with 
the permission and consent of the attorney representing 
the fi. fa., and that he had since paid off the 7. fa. in full. 

The jury found for plaintiff $105.00, with interest from 
June 15, 1882, the date of the alleged contract of sale. 
Defendants moved for a new trial, on the following among 
other grounds: 

(1.) Because the verdict was contrary to law. evidence 
and the charge of the court. 

(2.) Because the interest should not have been calcu- 
lated from June 15, the trade not having been consum- 
mated until afterwards, if at all. 

(3.) Because the court charged as follows: “That if 
you believe that the attorney of record for plaintiffs in 7. 
Ja., whose name you will see endorsed at the bottom of 
the fi. fa. put in evidence, gave the plaintiff, P. F. Lawshe, 
leave to sell said press, freed from the judgment lien, then 
I charge you, if there was a sale of said property, then a 
purchaser from said Lawshe would get it freed from the 
judgment lien,” without further charging that the pur- 
chaser must have notice of the agreement. 

(4.) Because the court charged as fullows: “ If you be- 
lieve there was a sale of the printing press to the defend- 
ants, as insisted by plaintiff, then, if the defendants have 
been damaged by reason of the breach of warranty, or by 
reason of the judgment lien against said property, defend- 
ants could plead the amount of damages they have sus- 
tained in abatement of the purchase money; but if you 
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believe that the trade was not finally consummated, and 
there was no purchase of the property, as is insisted by de- 
fendants, then your finding should be for the defendants; 
and if you further believe that said sale was an executory 
sale, that is, something (was) to be done by either party be- 
fore the sale was complete, and if plaintiff was to weigh the 
same (press), or deliver the same before said sale was com- 
plete, and the defendants, hearing of the judgment lien 
against said property, refused to accept the possession of 
the same before said press was weighed or delivered, then 
there was no sale, and your verdict should be for the de- 
fendants.” 
The motion was overruled, and defendants excepted. ] 


StEwaRT vs. STEWART. 


. Where a decedent leaves a widow or minor children, or both, such 
family is entitled to a year’s support from his estate ; and a widow 
is not deprived of her right of year’s support because there are no - 
minor children. 70 Ga., 733. 

. Where the appraisers, appointed to set apart a year’s support, find 
that the estate is worth less than $500.00, the statute makes it their 
duty to set apart the whole ; and the order of the ordinary, appoint- 
ing such appraisers and stating that if the estate did not exceed 
$500.00 in value, they were ‘‘ authorized and directed ’’ to set apart 
the whole of it, was not objectionable on the ground that it de- 
prived the appraisers of discretion in setting apart the year’s sur 
port. Code, §2571. 

Judgment affirmed 


December 2, 1884. 
Hat, Justice. 


[Laura Stewart brought an action of ejectment against : 
Amy Stewart. The plaintiff's title depended on the set- 
ting apart to her of the property in dispute as a year’s - 
support from the estate of her deceased husband. It ap- 
peared that upon his death, leaving a widow and no minor ° 
children, she applied for a year’s support, and the ordinary” 
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appointed appraisers for that purpose, stating in his order 
so appointing them, that if, upon a just appraisement, they 
should determine that the entire estate was not worth 
above $500.00, they were “ authorized and directed ” to set 
aside the entire estate as a year’s support. The appraisers 
found that the value of the estate was less than $500.00, 
and set it aside as a year’s support for the widow. No ob- 
jection was filed to their return, and it was duly entered 
of record. On the close of the plaintiff's testimony, the 
' defendant moved for a non-suit, which was refused, and 
the decision of the case was adverse to him. By his bill 
of exceptions, he made two points in respect to the re- 
fusal of the non-suit and the charge of the court : 
_ (1.) That a widow, without a minor child, is not entitled, 
under the law, to have the entire estate of her deceased 
husband, when it is less than five hundred dollars, set 
apart to her as a year’s support, but is entitled to only a 
reasonable support out of the same, to be judged of by the 
appraisers. 

(2.) That the order of the ordinary appointing the ap- 
praisers, by its terms, took away from them all discre- 
tion as to the amount to be set apart as a year’s support, 
in case they should find the value of the estate to be less 
than five hundred dollars, and required them to set apart 
the whole of it for this purpose. | 


Boyp vs. THE STATE OF GEORGIA. 


There was sufficient evidence in this case to authorize a verdict of 
assault with intent to rape, and the refusal of a new trial was 
right. 

' Judgment affirmed. 
December 19, 1884. 


BLANDFORD, Justice. 


[Boyd was indicted for rape committed on a.child of 
ten or eleven years of age, a young sister of his wife. 
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The evidence was of a character which it is unnecessary . 
to detail. The jury found the defendant guilty of an as- 
sault with intent to rape. He moved for a new trial, 
which was refused, and he excepted. The legal questions 
made were, whether the evidence authorized the verdict 
found, or whether it showed an actual consummation of 
the rape, if any offense was shown, and whether the evi- 
dence authorized the court to charge as he did on that 
subject. The child on whom the offense was committed 
testified that the defendant violated her person. In one 
part of her testimony, she stated that he entered her per- 
son, but she did not know how far. In another part, she 
stated that he tried todoso. A physician testified that 
there had been no penetration, and he saw no rupture or 
sign of violence, when he examined her some three months 
after the time the act was done; that she had a venereal 
disease, and that the wife of defendant was similarly 
affected; that defendant himself did not have that form 
of disease, but another, at that time; but that it was possi- 
ble for him to have recovered from the one and contracted 
’ the other; and that the disease which the child had could 
be communicated by contact, without actual intercourse. 
The court charged the jury on this subject, that if they be- 
lieved from the evidence that there was an unsuccessful at- 
tempt made by the defendant to consummate the crime 
by taking hold of the girl’s person, they might convict 
him of an assault with intent to rape.] 


DickERsoN, administrator, vs. Nasu, agent. 


Where a widow had set apart to her as a year’s support the entire 
estate of her deceased husband, consisting in part of realty and in 
part of personalty, and having consumed the entire personal estate, 
died, the title to the land vested the minor children of the de- 
ceased husband, and was not subject to sale by the administrator 
of the widow. Code, §§2574, 2576; 70 Ga., 796. 

Judgment affirmed. 
November 11, 1884. 
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[ Dickerson, as administrator of Sarah Jennings, deceased, 
advertised certain land for sale, and a claim was interposed 
by Nash, as agent for Healan e¢ al. The case was sub- 
mitted to the presiding judge without a jury, and from 
his finding the following facts appear: Hastings Jennings 
died, leaving the land in dispute, of the value of $160.00, 
and personalty of the value of $124.00. The realty and 
personalty were set apart as a twelve months’ support to 
his widow and four minor children by a former wife. The 
widow consumed all the personalty. (The bill of excep- 
tions states that the year’s support was set apart to the 
widow, without notice to the minors, and that they did 
not live with her at that time or afterwards.) The widow 
having died, administration was had on her estate; the 
administrator was proceeding to sell, and the claim was 
interposed, as above stated, by the children of her deceased 
husband. The court sustained the claim, and the admin- 
istrator excepted. ] 


County oF GWINNETT vs. DUNN. 


In 41 Ga., 225, it was held by a majority of the court, and in 54 Ga., 
25, it was held by a full bench, that an action did not lie against a 
county for damages caused by neglect of the proper authorities to 
repair a bridge, it not appearing that it was a toll-bridge, or such a 
one as was built by a contractor, and that there was a failure to 
take the proper bond of indemnity required by such sections as 
were applicable to the subject. This ruling could not be reversed 
by a majority of the court, but only by the unanimous opinion of a 
full bench upon leave granted to review it; and the present bench, 
not being unanimous, the former ruling must stand. Code, §217. 
-) The decisions in 59 Ga., 833; 64 Id., 69, seem to have been made 
without any review of, or reference to, the former ruling of the 
court in 54 Ga., 25, above cited. In each of them also there was a 
dissenting opinion. 

ib.) Jackson, C. J., and Hall, J., are of the opinion that counties are 
liable for damages resulting from defective public bridges, wher- 
ever the proper authorities neglect the duties enjoined by law in 
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reference to the building of public bridges or keeping them in re- 
pair; and they are not prepared to hold that there is anything in 
the constitution and laws which would prevent the enforcement of 
a judgment obtained on account of an injury resulting from such 
a failure of duty. Blandford, J., adheres to the ruling in 41 Ga., 
225, and 54 Jd., 25, and is of the opinion that, under the present 
constitution, there is no mode of enforcing any judgment obtained 
against a county for damages.* 

Judgment reversed. 


September 16, )884. 
Hatt, Justice. 


[Mary Ann Dunn brought her action against the county 
of Gwinnett to recover damages for an injury alleged to 
have been sustained by reason of falling from a defective 
bridge in a public road of the county, over which she was 
driving. _ 

On the trial, the evidence showed, in brief, as follows: 
The bridge originally had been built by private subscrip- 
tions, supplemented by certain amounts paid by the or- 
dinary, who gave orders on the bridge fund therefor. It 
was not let out to the lowest bidder, nor was bond taken 
by the county. In the latter part of 1882 and early in 
1883, the county commissioners passed an order that the 
bridge was in a dangerous condition, and authorized the 
chairman to contract for a new one. He made a contract 
to repair it. (The contractor says he repaired it; the 
order passed by the board for payment says, “for put- 
ting bridge at town bridge.”) No bond was required or 
taken. The contractor put no railing around the bridge, 
and to this the accident was attributable. 

There was other evidence, as to the details and nature 
of the injury, not material here. 

The jury found for the plaintiff $200.00. Defendant 
moved for a new trial, on the following among other 
grounds: 


*See Moreland vs. Troup County, 70 Ga., 714. 
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(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to charge as follows: 
“ Unless the bridge, at which the injury was sustained by 
the plaintiff, was a toll-bridge, set up by the county, or 
was a bridge built by the county under a contract with the 
builder, or was built by the county by hiring hands, or in 
any other way, then the county would not be liable to 
plaintiff for any injury she may have sustained by reason 
of the unsafe condition of such bridge.” 

(3.) Because the court charged as follows: “If the 
county undertakes to keep a county bridge in repair, 
whether it built it by contract or by hiring hands or in 
any other way, provided it adopts it as part of the public 
highway, it is its duty to put it in such condition as to 
render it reasonably safe as a cross-way for persons trav- 
eling over it; and if the county so adopts it and under- 
takes to keep it in repair, plaintiff would be entitled to 
recover against the county damages on account of injuries 
sustained by neglect of their duties, unless plaintiff her- 
self was at fault.” 

The motion was overruled, and defendant excepted. | 


MULweER e¢ ux. vs. BiitcH. 


1. The original affidavit of illegality in this case to the foreclosure of 
the mortgage on a mule had nothing of substance in it on the proof. 
It had a plea of set-off of two dollars, which was allowed ; and the 
affidavit that the defendants did not owe the amount foreclosed for 
simply meant that they did not owe that much of the fifty dollars 
foreclosed for. 

(a ) A mortgage is good ii executed before the debt, to secure which 
it is given, is due. 

2. Where a mortgage on a mule, signed by a husband and wife, 
was foreclosed, and an affidavit of illegality filed thereto, an 
amendment alleging that the wife of the debtor was the surety of 
her husband was valueless, unless it was also alleged that the mule 

_ was hers. 
(a.) The debt was fixed in amount by the note, and foreclosed for 
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that sum. It was right that the parties to the note should pay it, 
and failing to do so, that the mortgaged property pay it under ex- 
ecution. There was no need to go back of the note and set out in 
the proceedings to foreclose what the account was on which it was 
founded. 

(b.) Besides, the writ of error was filed in the clerk’s office sixteen 
days after the judge’s certificate, and should have been dismissed, 
but that the rule of notice has not been complied with. 

(c.) The jurisdiction of this court is doubtful in such a case, and e 

judgment ought to be affirmed in any event, which is the effect of 
a dismissal. 
Judgment affirmed. 
January 6, 1885. 


Jackson, Chief Justice. 


[This was a petition for certiorari, reciting the following 
facts: A.B. Miller and Mosell Miller gave to W. H. Blitch 
a note for $50.00, principal, dated June 12, 1883, and due 
October 1, thereafter, and on the same day gave a mort- 
gage on certain crops and a black mule to secure the note. 
On December 4, the mortgage was foreclosed and the fi. 
fa. levied on the mule. Defendants filed an affidavit of 
illegality'on the following grounds: 

(1.) Because they did not owe Blitch the amount the 
execution issued for or the amount for which the same 
was proceeding. 

(2.) Because the mortgage and note were signed and 
delivered to Blitch before any debt was due by defendants 
to him; and at the time the mortgage and note were given, 
they were not indebted to Blitch. 

(3.) Because Blitch is indebted to them in the sum of 
$2.00. 

The case was returned for trial before the justice who 
issued the fi. fa. Defendants proposed to amend by add- 
ing the following grounds in substance : 

(4 ) Because Mosell Miller is the wife of A. B. Miller, and 
signed said note and mortgage as surety for her husband, 
and is not bound therefor. 

(5.) Because the note and mortgage were given to in- 
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demnify Blitch against loss on account of advances, which 
were to be made to A. B. Miller, to the amount of $50.00 
thereafter, and were made from time to time; the debt 
was really due on this account and not on the note, and 
a copy of it should have been attached to the foreclosure; 
and interest should be calculated only from the dates of 
such actual advances, and not from the date of the note. 

The justice refused to allow the amendment, as adding 
new grounds of illegality, without showing want of knowl- 
edge thereof when the original affidavit was filed. Judg- 
ment was rendered against defendants for $48.00, princi- 
pal, with interest from the date of the note, and ten per 
cent attorney’s fees. Error was alleged in these rulings. 

The judge of the superior court refused the petition for 
certiorari, and petitioners excepted. | 


Hitt vs. JOHNSON. 


Where the testimony on the trial of a possessory warrant case was 
conflicting, and on certiorari, the presiding judge refused to reverse 
the judgment of the justice, this court will not interfere, unless 
the judge abused his discretion. 

(a.) In this case, the presiding judge properly gave final direction to 
the case, leaving the property in possession of the party to whom 
the justice awarded it, on giving the bond required by law. Code, 
§§4040, 4035. 

Judgment affirmed. 


November 11, 1884. 


Hatt, Justice. 


[ William Johnson brought a possessory warrant against 
A. W. Hill for the possession of a mare. 

On the trial, Johnson swore that he was cultivating 
Hill’s land, and had conditionally bought the mare in con- 
troversy from Hill; that Johnson and Hill’s father after 
that got into a dispute, and that Hill promised to let John- 
son have the mare, and give him $25.00 if Johnson 
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would not prosecute Hill’s father before the grand jury. 
After court, Hill refused to comply with his promise, and 
would not let Johnson have the mare, or pay him the $25, 
and forbade his taking the mare off the place, else he 
would get into trouble ; that Johnson then moved off Hill’s 
place and left the mare, being afraid to carry her off; that 
Hill afterwards came to Johnson and iried to get him to 
move back to his place, promising that if he would do so, 
he would let him have the mare and pay him the $25. 
But Johnson refused to go back, and Hill refused to com- 
ply. 

A. W. Hill swore that Johnson had been living with 
him some time, and he had agreed to let Johnson have the 
mare for $15 a year rent, and if Johnson ever got able to 
buy her, he might have her for $90; that Hill and Johnson 
had been working on halves, and Hill had been talking of 
settling a matter between his father and Johnson, but 
never consummated the trade; that Hill did go to Smith’s 
gin-house and try to get Johnson to go back to his place, 
but he would not do so. After that, Johnson told Hill to go 
to the pasture and get the mare, which was on Hill’s place. 
Hill did not go to the pasture after the mare until two or 
three days after Johnson had told him todo so. Johnson 
said he would have nothing more to do with it. 

The affidavit on which the warrant is founded alleges 
that petitioner claimed the “ right” to said mare, but con- 
tains no allegation that plaintiff claimed the title to the 
mare, or any interest in her, or the possession of her. Hill 
moved to dismiss the warrant on that ground, when the 
case was called, but the justice refused to do so. 

The justice awarded the possession of the property to 
Johnson, the plaintiff in possessory warrant, without re- 
quiring bond. This decision was carried by certiorari to 
the superior court, and the decision of the justice was sus. 
tained, except that bond was required. This ruling of the 
superior court is brought to this court by writ of error. ] 
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Tyner vs. Slappey; Johnson eft al. vs. Wallace. 


TYNER vs. SLAPPEY. 
[Jackson, C. J., not presiding, on account of providential cause. ] 


If the relation of landlord and tenant existed at the date when an 
obligation for rent was incurred, the fact that such relation ceased 
before the landlord proceeded to enforce hisclaim by distress war- 
rant, would not affect his right so to do, or render such proceeding 
illegal. 

Judgment affirmed. 
October 2, 18°4. 


Buanprorp, Justice. 


[Slappey sued out a distress warrant against Tyner. 
The latter defended, on the ground that the relation of 
landlord and tenant had ceased to exist before the warrant 
was sued out. From an adverse ruling in the superior 
court, he excepted. | 


JOHNSON e¢ al. vs. WALLACE. 


A bill alleged as follows: Complainant sold a horse to one who cul- 
tivated land as a tenant, and took a note payable in lint cotton on 
or before the 15th day of the succeeding October. The note stated 
that it was ‘‘ due next to land rent, agreed to by”’ the landlord. 
This was witnessed by the landlord. The tenant made more on 
the land than the rent, and paid all of the cotton so raised to the 
landlord. The tenant is insolvent: i 

Held, that there is equity in the bill, and a demurrer thereto was 
properly overruled. 

BLanprorp, J., dissenting. 
Judgment affirmed. 
December 21, 1584. 


BLANDFORD, Justice. 


[To the report contained in the head-note, it is only nec- 
essary to add that the object of the bill was to require the 
landlord to deliver the cotton received by her, in excess of 
the payment of rent, or to pay its value, to be applied to 
the settlement of complainant’s claim. ] 
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BrigHaM vs. Port Royan anp Aveusta Raiiway. 


- The Port Royal and Augusta Railway Company is a domestic cor- 
poration, created by the laws of this state. 72 Ga., 423. 

. Service of garnishment on adomestic corporation, whose president 
resides in this state, must be upon the president, and cannot be 
effected upon a subordinate officer or agent, though the president 
be temporarily absent.. 60 Ga., 552. 

December 2, 1884. 


BLANDForD, Justice. 


Brigham sued out a summons of garnishment, directed 
to the Port Royal and Augusta Railway Company, and it 
was served by serving an agent of the company in Rich- 
mond county, though it appeared that the president resided 
in Chatham county. On this state of facts, the court, on 
motion, dismissed the garnishment, and plaintiff excepted. ] 


Pore vs. THE Mayor, etc., oF SAVANNAH. — 


Chancery takes no part in the administration of the criminal law. It 
neither aids the criminal courts in the exercise of jurisdiction nor 
restrains or obstructs them. 53 Ga., 675; 61 Id., 386, 388; 71 Id., 
106. 

Judgment affirmed. 


October 2, 1881. 
Hatt, Justice. 


[Pope filed his bill against the mayor, etc., of Savannah 
to enjoin them from putting into execution an ordinance 
which prohibited the erection of obstructions on the streets 
and sidewalks of the city, and provided penalties for its 
violation, and that the obstructions should be removed. 
The bill alleged that complainant had a right to erest cer- 
tain shelving in front of his place of business, under an- 
other ordinance which, it was claimed, modified the former; 
that he had been arrested, tried before the police court 
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and fined; that he had carried the case to the superior 
court by certiorari; that the mayor, etc., were threatening 
to have him arrested and fined for every day the shelves 
were allowed to remain, and also that they would instruct 
the marshal to remove them. Insolvency of the city was 
alleged, and injunction prayed to prevent the defendants 
‘from interfering with your orator in carrying on his bus- 
iness, . . . from removing the said obstructions so 
erected, as aforesaid, or in any manner interfering with 
your orator in and about the premises.” 

The hearing was had on the bill, answer and affidavits, 
and the injunction was refused. Complainant excepted. |] 


PATTERSON vs. NEWTON. 


- Where, to a suit in a justice’s court, the defendant pleaded a 
set-off, plaintiff could defend against such plea by showing that 
the claim on which it was based had been settled, without further 
pleadings fur that purpose. 

-) There are no pleadings in a justice’s court, except the summons 
and a copy of the account, note or cause of action sued on; the de- 
fendant may plead any matter of defence which would be allowed 
to suits in the superior court, and there no special pleadings are 
admitted. 

. The relief of a crop which was about to be levied on, and in which 
a person other than the debtor was interested, from the lien 
which he apprehended would be placed upon it, was a sufficient 
consideration for his promise to settle therefor. 

. This writ of error being destitute of merit, and appearing to-have 
been brought for delay only, ten per cent damages are awarded 
against the plaintiff in error. 

Judgment affirmed. 


November 11, 1884. 


Hatt, Justice. 


[Newton sued Patterson in a justice’s court on an open 
account. The plea was set-off. The justice found for the 
plaintiff, and defendant appealed to a jury in that court. 
Plaintiff introduced evidence to show that one Clark 
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threatened to sue out a distress warrant for rent, against 
one Roberts, and have it levied on a erép in which de- 
fendant was interested; that at the instance of the de- 
fendant, plaintiff paid off this debt, defendant promising 
to pay him the amount of it in a settlement of accounts, 
and that it was more than equal to the set-off claimed 
by defendant, and was paid before the suit was com- 
menced. This evidence was admitted over the objection 
of defendant, based on two grounds: (1) Because there 
were no pleadings to authorize it; and (2) because there 
was no consideration for the promise by defendant to pay 
this amount. On certiorari, this ruling was sustained, 
and defendant excepted. ] 


Hart vs. ALTMEYER & CoMPANY. 
[Jackson, C. J., did not preside, because of providential cause. ] 


1, Although, when the term commenced at which the rule nisi to fore- 
close a mortgage was taken, the debt, to secure which the mortgage 
was given, was not due, yet if, when the petition and rule nisi 

were presented, the debt had matured, and the rule nisi was served 
on the defendant more than three months before the next term, 
at which the money due on the mortgage was required to be paid; 
this is all that the mortgagee was entitled to. Code, §§3962, 3964; 
20 Ga., 342; 18 Id., 277 ; 59 Id., 392. 

(a.) This question has never been referred to or decided by the court 
below, and for this reason can not be reviewed by this court. 
Code, §4251. 

3. This is a fair question to be brought before this court, and damages 
for frivolous exceptions should not be awarded. 

Judgment affirmed. , 


October 2, 1884. 
BLANDFoRD, Justice. 


[A. R. Altmeyer & Company proceeded to foreclose a 
mortgage against M. E. Hart. No plea was filed, and the 
rule was made absolute. Counsel for defendant asked tor 
time to see the husband of defendant, in order to learn 
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whether there was any defence, but this was refused. After 
judgment, defendant excepted and assigned the following 
errors: 

(1.) Because the court refused to allow time to defend- 
ant’s counsel. 

(2.) Because the note secured by the mortgage did not 
fall due until December 1, 1883; the October term, 1833, 
of Sumter superior court met on the second Monday in 
October, and was adjourned until January 10, 1884, and 
at this adjourned term, the note having fallen due, the 
rule nést was granted. 

(3.) Because the defendant has tlie entire term at which 
he is called on to answer to do so; but the rule absolute 
was granted before the close of the term. ] 


Linao e¢ al. vs. Harris. 
[Jackson, C, J., did not preside, on account of providential cause.] 


There being no allegation of the insolvency of persons sought to be 
enjoined from committing a trespass, or other facts requiring equi- 
table interference, an injunction should not have been granted. 
(a.) The fi. fa. sought to be enjoined was not for taxes, but was ille- 
gally issued against the husband of complainant, contrary to law 
and the ordinances of the city of Americus, because he had re- 
tailed spirituous liquors without license therein. Therefore the 
- levy was a trespass, a sale under it would bea trespass and void, 
- the purchaser would acquire no title, and the municipal corpora- 
‘ tion would be liable to the true owner of the property for such 
’ trespass. But the complainant has an ample common law rem- 

edy. 

Judgment reversed 

October 2, 1884. 


BLANDFORD, Justice. 


[Peggy Harris filed her bill against A. P. Lingo, the 
city marshal, and the mayor, etc., of aimerions, alleging, 
‘ in brief, as follows: 

; The mayor, etc., caused to be issued against Ben. Harris, 
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the husband of complainant, a fi. fa., purporting to be 
for a license tax to retail liquor This, in fact, was 
not founded on any contract or agreement to pay for 
a license; but Ben. Harris, having sold liquor without a 
license, was tried, convicted and punished therefor, and 
subsequently the mayor, etc., issued this 7. fa. against him 
to recover license fees for the time during which he had 
violated the law. This fi. fa. was levied by Lingo, the 
marshal, on a certain lot, which was held by complainant 
and which had been set apart to Ben. Harris as an exemp- 
tion under §2040 of the Code. The ji. fa. is charged to be 
void, and the property is not subject thereto. On account 
of poverty, complainant is unable to give a claim bond. 

Defendants answered, admitting the issuing of the fi. fa. 
and the levy, but alleging that Ben. Harris had applied for 
a license, and desired to pay therefor quarterly, the license 
tax being $100.00 per annum; that this was refused, and 
he-continued to do business without a license ; that they 
had nothing to do with any prosecution against him, but 
elected to issue a fi. fa. for the license tax, as they claimed 
the right to do; that Ben. Harris has been in possession 
since 1878 of the lot levied on and paying taxes on it; 
that he had filed two bills to enjoin this fi. fa., in both of 
which he claimed the property as his own; and that both 
he and his wife were insolvent, and defendants believed 
were colluding to hinder and defeat the collection of this 
fi. fa 

On the hearing, the chancellor granted the injunction. 
and defendants excepted. ] 


Hester vs. KELLER. 


It makes no difference who attests the certiorari bond, but it must be 
accepted and approved by the justice who tried the case. If the 
bond itself shows on its face its acceptance and approval by the 
justice who tried the case, it is sufficient, though there may be no 
certificate thereof; but the record must show somewhere that such 

v 74-24 
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justice did accept and approve the bond; otherwise the certiorari 
will be dismissed. Code, §4055; 64 Ga., 599; 70 Id., 523; 67 Jd., 
274. 

Judgment affirmed. 

January 6, 1885. 


Jackson, Chief Justice. 


[A petition for certiorari was taken from the decision 
of Thomas Waldhour, J. P. On October 22, 1883, the 
judge of the superior court granted an order that the writ 
of certzorarz issue on filing bond and making affidavit ac- 
cording to law. A bond appearsin the record attested by 
W. |. Taylor, J. P., without date or other approval. 
There is a certificate from the presiding justice that the 
costs were paid. When the case was called, counsel for 
defendant in certiorari moved to dismiss it, because the 
bond bore no date, because the certificate did not show 
that bond had been given, and because the bond was not 
taken by the magistrate who tried the case or by the clerk 
of the superior court. The certiorari was dismissed, and 
plaintiff therein excepted.] 


BASKIN vs. VERNON. 


. Whether or not a mortgage executed in Alabama conveyed title, 
and whether or not it would be enforced in this state as title, the 
fact that such a mortgage was recorded in Alabama was no proof 
of its execution, on a trial in Georgia, and im the absence of other 
proof of execution, it was properly rejected from evidence 27 
Ga., 96 

. Trover having been brought to recover a mule, and the plaintiff 
having shown no title in writing, and no possession by him, a non- 
suit was properly awarded. 

Judgment affirmed. 
December 2, 1835. 


Jackson, Chief Justice. 


[Baskin brought bail trover against Vernon for a mule. 
On the trial. the evidence in behalf of the plaintiff, as to 
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the title, was, in brief, as follows: In January, 1881, Bas- 
kin instructed one Cooper to buy a mule to cultivate a 
crop on the place of the former, and agreed to give a joint 
note with Cooper therefor, with the understanding that he 
(Baskin) was to “have a prior lien on the same until paid 
for.” This was done, and subsequently Baskin paid the. 
note. He had received from Cooper only $26.77 on the- 
purchase money. Cooper took the mule and worked it on 
the plantation of Baskin, keeping it in the stable on the 
place until about November, when he “ absconded,” car- 
rying the mule with him. All this wasin Alabama. In 
December, the animal was found in the possession of de- 
fendant in Bartow county, Georgia, and the latter did not 
deny that he bought it from Cooper. Plaintiff never con- 
sented to any transfer of the mule. He offered to testify 
that he considered the mule in his possession, but this was’ 
ruled out. 

. Plaintiff offered in evidence a mortgage from Cooper to- 
him, executed in Alabama and recorded there, giving a 
statutory lien upon the crop of Cooper, under the statute 
of that state, and conveying the mule to plaintiff with a 
condition to be void on payment of his indebtedness, and. 
a right to seize and sell on failure to pay, or in case of an: 
attempted removal without plaintiff's consent. This was: 
attested by two witnesses, and an endorsement showed 
that it had been recorded as a mortgage in the office of the - 
judge of the probate court of Etowah county, Alabama... 
On objection, this was rejected, and a non-suit was granted... 
Plaintiff excepted. ] 


Hosss vs. GeoraiA LuMBER, etc., COMPANY. 


The general superintendent of the Georgia Lumber and Turpentine: 
Company is the agent thereof; and where, in a proceeding to fore- 
close a laborer’s lien under §1991, par. 1, of the Code, the affiant 
averred that he demanded payment of the debt due him as a la~ 
borer of ‘‘ J. M. Stevens, general superintendent of the Georgia 
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Lumber and Turpentine Company, a corporation, and whose duty 
it was to settle with laborers in and around said saw-mill and tur- 
pentine works, and who, at the time of said demand, refused, and 
still refuses, to pay the same,’’ this was a sufficicnt allegation of de- 
mand ‘‘on the owner, agent or lessee’’ of the property, and a 
dimissal on demurrer was error. 58 Ga., 411. 

Judgment reversed. 

Septem ber 16, 1884. 


Jackson, Chief Justice. 


[John W. Hobbs made affidavit to foreclose a laborer’s 
lien on a saw-mill and turpentine works, against the Geor. 
gia Lumber and Turpentine Company. The statement of 
the affidavit as to the making of a demand on the defend- 
ant was as follows: 


‘* Since two hundred and eighty-eight dollars became due, he de- 
manded payment of the same of J. M. Stevens, general superintendent 
of the Georgia Lumber and Turpentine Co., a corporation, and whose 
duty it is to settle with the laborers in and around said mill and tur- 
pentine works, who at the time (of) said demand, (refused and still 
refuses) to pay the same.’’ 


Defendant filed a counter-affidavit. On motion, the 
court dismissed the case, on the ground that it did not suf. 
ficiently appear in the affidavit that demand for payment 
was made of the owner, agent or lessee of defendant. 
Plaintiff excepted. | 


Burke vs. THe State oF GEvuRGIA. 


Where, before the felonious taking of money by one person from an- 
other, the latter makes resistance, and the taking is not only with- 
out his consent, but against it, the crime is robbery, not larceny 
from the person. Code, §§4389, 4410, 4412; 12 Ga., 294; 66 Jd., 
167. 

Judgment affirmed. 
January 21, 1885. 


Hatt, Justice. 


[Burke was indicted and convicted of robbery. The 
evidence for the state showed that one OU. B. Roberts was 
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drinking and under the influence of liquor ; that defendant 
went up to him and “ kept fooling around ” his overcoat ; 
that he told defendant that he had nothing that belonged 
to him; that he had seven dollars which he took out of his 
pocket and started to put in his purse; that defendant 
grabbed four dollars and ran; that Roberts called after 
him, and he was pursued and arrested by the police, who 
found $4.00 on his person. 

The evidence for the defendant was to the effect that 
he had a five dollar bill changed shortly before he was ar- 
rested. The jury found him guilty ; he moved for a new 
trial, which was refused, and he excepted. ] 


4 
. 


GREEN vs. THE STATE OF GEORGIA. 


1. The verdict is supported by the evidence. Had death ensued, the 

offense would have been murder ; death not resulting, it was assault 
_ with intent to murder. 

2. A ground of a motion for new trial which is not certified will not 
be considered by this court. 

(a.) Sayings of a person, made some days after being shot, detailing 
what he had done to defendant several days before the rencounter, 
and with no foundation laid to introduce them for purposes of im- 
peachment, were inadmissible. 

(b.) They were no part of the res gestz. 

Judgment affirmed. 
September 9, 1881. 


Jackson, Chief Justice. 


[T. C. Green was indicted for assault with intent to mur- 
der committedon H. V.Evans. The evidence for the state 
showed, in brief, as follows: Defendant went into a store 
and passed through and out at another door; Evans went 
from the post-office and entered the store. The witness 
who detailed these facts testified that he thought he saw 
something in Evans’s hand, but could not swear positively, 
and that defendant was then standing at the corner of the 
house watching both doors, and had something 1n his hand, 
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which the witness thought was a pistol. After entering 
the house, Evans went up to the counter and was brush- 
ing it with one hand. He then had nothing in his hand. 
Defendant entered the room, went up to Evans and shot 
him. As the defendant approached, Evans turned his 
side, and the ball took effect in bis arm Defendant then 
ran, and Evans followed him, shooting at him. The wit- 
ness did not know where he got his pistol. 

The evidence for the defendant was, in brief, as follows: 
There had been previous harsh feelings between the par- 
ties, and on several occasions, extending through a period 
of two or three weeks prior to the shooting, Evans had 
threatened to whip defendant. On one occasion, he went 
to a still-house and inquired for defendant. He had a gun, 
and said that. he had come to see defendant about what 
the latter had been saying. Defendant ran out of the field 
into the woods. Evans also said that he was going to whip 
defendant, and that he had put fifteen or eighteen buck- 
shot in his gun and come after him. Just before the 
shooting, defendant rode up to the post-office in the town 
of Ludville. Evans asked him if he wanted a row, and 
said that he (Evans) wanted to whip him. Defendant 
said that he did not want a difficulty, and rode around in 
front of the store. Evans asked him if he was not going 
to get down, saying, “I will pop you by the time you 
touch the ground.” Defendant rode off to the store near 
by, got down and went in; Evans followed him, and di- 
rectly defendant was running, with Evans following, shoot- 
ing at him. 

The jury found the defendant guilty. He moved for a 
new trial, on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to allow a witness for 
the defendant to testify that Evans said to her, in a con- 
versation a few days after the assault at Ludville, that a 
few days before such assault by defendant upon him. he 
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(Evans) met defendant in the public road, and that he 
fired two shots at defendant. (The court added to this 
ground the following note: “The court understood the 
witness, Malinda McDaniel, to say that the shooting about 
which she said Evans was talking to her at the time re- 
ferred to was done, or said by Evans to have been done, 
after the shooting at Ludville, for-which defendant was 
indicted. And the court asked the witness if it was a 
matter which should have occurred after the assault at 
Ludville, and she replied, yes. And the court told her 
not to state it then. She was unfortunate in her manner 
of expressing it, or the court was unfortunate in failing to 
understand her. From an affidavit she now makes, I pre- 
sume she intended to relate a conversation she had, or 
said she had, with Evans after the difficulty at Ludville, 
about some shooting, which she said Evans told her 
occurred before that at Ludville.”) 
The motion was overruled, and defendant excepted. ] 


——_—_ 


Rives vs. THE STATE OF GEORGIA. 


. Under an indictment for stabbing, evidence of a distinct transac- 
tion between the prosecutor and the accused, sometime before the 
stabbing, was inadmissible to justify the offense. 

2. On an indictment for stabbing, the jury may find the defendant 
guilty of assault and battery. 

(a.) Decision in 25 Ga., 396, considered and approved. 
Judgment affirmed. 


November 11, 1824 
BLANDFORD, Justice. 


[Rives was indicted and tried in the county court of 
Troup county for stabbing. He was found guilty of an 
assault, and petitioned for a certiorari, assigning as error 
that the verdict was contrary to law and evidence; that 
the court charged that he admitted evidence of previous 
difficulties and threats, including one a half-hour before 
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the stabbing, as circumstances for the jury to consider to 
show the animus of the parties, and not in mitigation or 
justification of the offense charged; and also because he 
charged that, under an indictment for stabbing, the jury 
might find the defendant guilty of assault and battery, or 
of an assault, if the evidence showed that he was so. The 
court refused the certiorari, and defendant excepted.] 


WEAVER vs. THE STATE OF GEORGIA 


The defendant being charged with adultery and fornication, the 
evidence submitted by the state was consistent with his innocence. 
There was no evidence of any improper conduct between the par- 
ties, nor were they shown to have been in such suspicious circum- 
stances and under such conditions as to lead to the conclusion that 
the accused was guilty. A verdict of guilty was therefore not sus- 
tained by the evidence. 

Judgment reversed. 


October 21, 15°4, 


BLANDFORD, Justice. 


[Joe Weaver, colored, was indicted for fornication and 
adultery, alleged to have been committed with one Ma- 
rinda Smith, a white woman. The evidence showed that 
defendant and the woman lived on the same plantation, 
having houses not far apart. She cooked for him. They 
had been seen working together in the field, and defend- 
ant had been seen on several occasions making baskets in 
her yard late at night and early in the morning. He had 
also been seen in her house at meal times, and both of them 
had been seen seated before the fire together, with the 
door open; but no witness testified to their being together, 
with the door closed, or to seeing any improper conduct ' 
between them. 

The jury found defendant guilty. A new trial was re- 
fused, and he excepted. ] 
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Hazzarp vs. THE Mayor, rEtc., of SAVANNAH. 


Where, a verdict having been found for the plaintiff, the presiding 
judge granted a new trial, and on exception thereto, this court 
refused to control his discretion and pronounced the case ‘‘ exceed- 
ingly weak,’’ and where, upon a second trial, the jury found, on 
the same facts, a verdict for the plaintiff larger by seven hundred 
dollars than it was before, the presiding judge did not abuse his 
discretion in granting a second new trial. 

(a.) It is the judgment granting a new trial to which exception is 
taken, and a. reversal will not be granted, because the presiding 
judge stated that, in his judgment, under the facts, there could be 
no recovery. 

Judgment affirmed. 


January ¢€, 1885. 


Jackson, Chief Justice. 


[A first new trial was granted in this case, and the 
judgment was affirmed by the Supreme Court at its Sep- 
tember term,18§3. (72 Ga., 205.) On its return, the jury 
found a verdict of $700.00 larger than before, and the court, 
on motion, granted a second new trial. Plaintiff again 


excepted. | 


Tue Mayor, ETc., oF AMERICUS vs. MITCHELL. 


Where the municipal authorities of the city ot Americus were pro- 
ceeding, under their charter, totry the question whether a certain 
mill-pond was a nuisance, it was error to grant an injunction re- 
straining them from carrying their judgment into effect, in the 
event that they should determine that the pond was a nuisance. 

(a.) That a party fears a court will not obey the laws would hardly 
justify an injunction in the nature of a writ of prohibition to stop 
it from carrying its judgment into effect. Code, §3209 and citations. 
Judgment reversed. 


January 21, 1885. 


Haut, Justice. 


[B. C. Mitchell filed a bill against the mayor and council 
of Americus, alleging that the defendants were proceeding 
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to consider the question of abating a mill-pond owned by 
him, as a nuisance; that the pond was connected with a 
grist-mill; that he had expended large sums of money 
upon it; that it was not, in fact, a nuisance; that the 
mayor, etc., had no jurisdiction to abate it, but they had 
declared their intention of so doing, and that, from the cir- 
cumstances and information which he had received, he be- 
lieved that, at once upon declaring it a nuisance, they 
would proceed to break the dam, and would not give him 
an opportunity to apply for and obtain a writ of certiorar. 
He prayed for an injunction to prevent their proceeding to 
declare the pond a nuisance and to abate it. 

The defendants demurred to the bill and answered it, 
alleging that the proceedings were regular and on notice, 
and denying that a majority of them had declared their 
intention of breaking the pond, or that they would disre- 
gard a notice of certiorari. 

On the hearing, the chancellor refused to enjoin the de- 
fendants from passing upon the question whether the 
mill-pond was a nuisance, but granted an injunction re- 
straining them from abating it within five days after de- 
claring it to be such (if they should so declare), in order 
to give the plaintiff time to apply for a writ of certiorari. 
Defendants excepted. ] 


Price vs. THE STATE oF GEORGIA. 


Section 4438 of the Code, which provides a penalty for obstructing a 
railroad, includes a street railroad operated by horse- power, as well 
as a railroad on which the cars are drawn by a steam locomotive. 
Judgment affirmed. 


October 21, 1884. 
BLANDFORD, Justice. 


[Price was indicted for obstructing the track of the 
Columbus Street Railroad Company by placing rocks on 
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it. He filed various pleas, the principal point made by 
.which was that the Columbus Railroad was a street rail- 
road, propelled by horse-power, and not by steam, and was, 
therefore, not within the meaning of the act of 1837. 
(Code, §4488.) They were stricken by the court on de- 
murrer. Defendant was convicted. He moved for a new 
trial, and on its refusal, excepted.] | 


Lamar et al. vs. Knott et al. 


(Jackson, C.J., did not preside, on account of providential cause. ] 


1. A judgment in ejectment is conclusive as to the title between the 
parties thereto, unless the jury find for the plaintiff less than the 
fee. In this case, the identical title now involved having been 
passed on in an ejectment case, a subsequent bill filed to enforce 
the rights of the plaintiff, which alleged all the former proceedings 
and other immaterial facts, was without equity, and was properly 
dismissed on demurrer. Code, §3362. 

. The matter involved in this caseis res adjudicata between the par- 
ties. Where plaintiffs were not ignorant of the facts now relied on 
when the case was formerly before the court, but failed to make 
use of them, and were not prevented from doing so by accident or 
mistake, or by the fraud or act of their adversaries, a court of 
equity will not relieve them from a judgment which could have 
been prevented with proper diligence on their part. 

Judgment affirmed. 


October 2, 1884, 
Hatt, Justice. 


[Andrew Lamar e¢ al. filed their bill against McVey et 
al., alleging, in brief, as follows: A certain lot of land 
was granted by the state to one James De Lay in 1837, 
and by him was conveyed to one Hancock, between 1837 
and 1839, and by regular chain of title passed from Han- 
cock to John B. Lamar, of whom complainants are the 
sole heirs. The deed from De Lay to Hancock was lost 
or destroyed. In 1866 (the copy deed in the record says 
1856), complainants obtained from the heirs of De Lay, 
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he having died, a deed reciting the facts and conveying 
the land by quit-claim to complainants. In 1866, one 
Turner took possession of the land and McVey was his 
tenant. The chain of title under which Turner claimed, 
purporting to come from De Lay after his death, was 
forged. In 1869, complainants brought ejectment against 
McVey and Turner and Knott, the vendee of the second 
named, but McVey alone was served. On the trial, the 
court held that the recitals in the deed from the De Lay 
heirs were not evidence against defendants, and did not 
carry the date of the title back to 1837, but operated ‘as a 
conveyance only from its date, prescription having begun 
to run before the deed of complainants from the De Lays, 
and was not suspended thereby, although complainants 
were minors. A verdict was rendered for defendant in 
ejectment. The object of the present bill was to estab- 
lish the lost deed and set up their title thereunder On 
demurrer, the chancellor dismissed the bill, and complain- 
ants excepted. 

The ejectment case will be found reported in 48 Ga., 
330.] , 


McDanIiEL vs. WESTBERRY. 


- Where, on a proceeding to foreclose a mortgage, the rule nisi, the 
rule absolute and execution set out that the debt was for purchase 
money, the defendant was concluded thereby. 

. Where the mortgage, the rule nisi and the rule absolute all showed 
that the debt was within the exceptional class which could subject 
a homestead, and was for purchase money, an affidavit to that 
effect, under §2028 of the Code, was unnecessary. 

Judgment affirmed. 


September 16, 1884. 


Jackson, Chief Justice. 


[R. D. Westberry foreclosed a mortgage against O. J. 
McDaniel and wife. The rule nisz, the rule absolute, and 
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the execution issued thereon, each contained the statement 
that the debt was for the purchase money of the mortgaged 
property. The mortgage fi. fa. was levied on this property, 
and subsequently the plaintiff filed an affidavit that such 
property was subject to his debt. McDaniel filed an affi- 
davit of illegality on two grounds: 

(1.) That the property had been regularly set apart to 
him as a homestead, and that no affidavit had been made 
by the plaintiff, as required by law, before a levy was 
made thereon, and that the affidavit, which was subse- 
quently filed, was defective, because it did not set forth 
that the defendant had no other property except the home- 
stead, and did not state facts which would subject the 
homestead. 

(2.) That the debt was not for purchase money, as al- 
leged in plaintiff's affidavit. 

On demurrer, the court struck the first ground of ille- 
gality. The jury found the property subject. Defendant 
moved for a new trial, because the court struck the first 
ground of the affidavit of illegality, and because the court 
charged that it was res adjudicata that the debt was for 
purchase money. The motion was overruled, and defend- 
ant excepted. ] 


CaNNON vs. THE StaTe oF GEORGIA. 
[Jackson, C. J., not presiding, on account of providential cause.] 


An indictment was found at the October term, 1883, of Sumter supe- 
rior court, and was transferred to the county court. The defend- 
ant objected to being tried by the county judge, because the latter 
was interested in the costs due the clerk of the superior court, on 
account of the finding of said indictment, he having been an assist- 
antof such clerk, and, under an arrangement between them, being 
entitled to one-half the costs due the clerk thereon. An agreement 
was then produced, to the effect that, in all indictments found at 
said term of court and transferred to the county court, the county 
judge should have no interest in any manner, shape or form, but 
the costs thereon should belong to the clerk alone. This was 
dated February 5, 1884: 
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Held, that although the county judge may not have had such an in- 
terest as would disqualify him, and may have been free from any 
corrupt conduct, yet the general countenance of the case is bad, 
and a new trial might be granted by this court, if the testimony 
was not clear and satisfactory that the accused was guilty. 
Judgment affirmed. 


October 2, 1884, 
BLANDFoRD, Justice. 


[Cannon was‘indicted for using obscene and vulgar lan- 
guage in the presence of a female. The indictment was 
transferred to the county court of Sumter county. Defend- 
ant filed a special plea, alleging the disqualification of the 
county judge, as set out in the head-note. The judge 
heard evidence, and overruled the plea. Defendant was 
found guilty. He petitioned for a certiorari, alleging 
error on this and other rulings. On the hearing, the judge 
overruled the certiorari, and sustained the judgment of 
the county court. Defendant excepted. ] 


Dykes vs. MoCiuna. 


. In cases of foreclosure of mortgages, the service must be personal, 
or by publication under Code, section 3962. Service by leaving a 

. copy at the residence ot the defendant is not sufficient. Code, 
§§3962, 3339. 

. Where it appears on the face of the record that the mortgage fore- 
closed was made by a wife to pay the debt of her husband out of 
her property, and the rule nisi and rule absolute show the same 
facts, such a judgment may be set aside within three years, on 
motion. (Jackson, ©. J., alone.’ 

Judgment affirmed. 
October 2, 1884. 


Jackson, Chief Justice. 


[ Mrs. Bettie McClung filed her petition to set aside a 
judgment against her in favor of W. M. Dykes, based on 
the foreclosure of a mortgage on certain realty. Two 
grounds for the motion were stated: 
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(1.) Because the only service of the rule nisi to fore- 
close the mortgage was by leaving a copy at the residence 
of the defendant, as appeared from the entry of the sheriff. 

(2.) Because the record showed on its face that the judg- 
ment against her was illegal. 

The record of the foreclosure showed that J. H. McClung, 
the husband of the movant, made a note to J. F. Lewis & 
Son, with Dykes as security; that to secure the latter 
against loss, McClung and his wife made the mortgage to 
him; that he was compelled to pay the debt, and there- 
upon proceeded to foreclose the mortgage against the hus- 
band and wife; that service was made by the sheriff by 
leaving a copy at the residence of the defendants; and 
that no cause being shown against the foreclosure, a rule 
absolute was granted. 

The court granted the motion and set aside the judgment 
as to the movant. Respondent excepted. | 


Brower vs. Coruran, next friend, e¢ ai. 


‘The time when the motion for new trial in this case was made, and 
the reasons why it was not made jin term, were considered when 
this case was before the Supreme Court at the September term, 
1883, and it was held that the motion should be dismissed. This 
is now res adjudicata. 

(a.) The fact that counsel thought that the mode of moving fora 
new trial, when the motion could not be prepared at length and the 
brief of evidence be fully made out at the trial term, was different 
from what the law required, furnishes no ground for an extraor- 
dinary motion for new trial; nor does the fact that the judge who 
presided agreed with counsel in this erroneous opinion, furnish 
ground for such a motion. 

(b.) 1t is unnecessary to consider the point madein regard to the pre- 
siding of the judge of the city court, as the two cases are practi- 
cally the same, and both are covered by the former ruling of this 
court in this case. 

Judgment affirmed. 


January 6, 1885. 
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Jackson, Chief Justice. 


[In this case, Judge Brown, of the Cherokee circuit, 
presided; the testimony and charge of the court, being 
long, could not be obtained immediately from the stenog- 
rapher; and Judge Brown intended to leave next day, 
another judge holding court the next week. Counsel for 
defendant, against whom the verdict was rendered, took 


the following order: 


‘The above stated case having been tried at this term, and the de- 
fendant, A. T. I'. Brower, being dissatisfied with the verdict and 
decree, and desiring to make a motion for a new trial, and the evi- 
dence being voluminous, it is, on motion of counsel for said Brower, 
ordered by the court that he be allowed until the first Monday in 
May next to make out and file such motion, together with a brief of 
the evidence, and that pending said motion, the decree rendered on 
said trial be superseded ; and that the movant serve upon counsel for 
the complainant a copy of said motion by the fourth Monday in 
March next, and that, as soon as the stenographer makes out the oral 
evidence, the same be filed in the clerk’s office, subject to the inspec- 
tion of both parties; and that such motion be set for hearing before 
the Hon. James R. Brown on that date at Canton, Georgia, or at 
such other time and place as the said judge may appoint, the parties 
having due notice.”’ 


When the motion was called, counsel for plaintiff moved 
to dismiss it, as not made in term time, and because ser- 
vice had not been perfected as required in the order. This 
motion was overruled, and exception was taken thereto. 
The Supreme Court reversed the judgment below. (See 71 
Ga., 357.) The motion for new trial also was overruled, 
and defendant excepted, but, on the making of the ruling 
just stated, he withdrew his bill of exceptions, “ without 
prejudice,” by permission of the court. 

Counsel for Brower thereupon amended the motion for 
new trial, alleging the reason why the motion was not 
made in term time, and praying that it be then heard. 
This motion came on before Hon. R. R. Harris, judge 
of the city court of Floyd county, who presided instead of 
Judge Branham. who was disqualified. He held that the 
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case was res adjudicata, under the ruling of the Supreme 
Court, and dismissed the motion. Brower excepted. 

Counsel for Brower made an extraordinary motion for 
new trial, alleging substantially the same reasons therefor 
as above stated; and that the order was taken in accord- 
ance with the usual practice in the court, was not a con- 
sent order, and was taken with the belief, on the part of 
counsel and the presiding judge, that it was sufficient. 
This extraordinary motion was dismissed, on motion, and 
movant excepted. | 


Reppine vs. Toe Hast TENNESSEE, VIRGINIA AND GEOK- 
GIA RaILRoapD. 


In a suit by an employé against a railroad company for injuries in- 
flicted by the negligence of a co-employé, it is incumbent upon the 
plaintiff to show that the injury was not the result of fault or negli- 
gence on his part. The question of negligence belongs peculiarly 


to the jury, and except in aclear case, where there is no con- 
flicting evidence as to whether the employé was in fault or was 
negligent, the court should not withhold the case from the jury 
by awarding anon-suit. Where the evidence upon this point was 
doubtful, it should have been submitted to the jury, and to grant 
a non-suit was error. 66 Ga., 170, 174, and citations. 


Judgment reversed. 
October 21, 1884. 


Hatt, Justice. 


[Nias (or Ananias) Redding brought suit against the 
Kast Tennessee, Virginia and Georgia Railroad for a phys- 
ical injury tohim. On the trial, the evidence for the plain- 
tiff showed, in brief, as follows: Plaintiff was a car-coup- 
ler for the defendant. It was the duty of the conductor 
or flagman to give signals to the engineer in coupling or 
uncoupling cars, and the train was under the general con- 
trol of the conductor. At Baxley, the conductor went into 
the telegraph office, telling the plaintiff to leave two cars 
on the side track; the cab was uncoupled, and the train 
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moved up and stopped, thus leaving the coupling links 
tight. In order to get them “slack,” so as to get the pin 
out, plaintiff, after changing the switch, gave the usual 
signal to the engineer for that purpose; he then gave the 
signal to stop, and went between the cars while they 
were moving slowly, expecting the engineer to stop. In. 
stead of this, however, the engineer increased the speed, 
and ran back about a car-length and a half. Plaintiff 
moved back with the train; his foot was caught under the 
rail; and to save himself from being crushed to death, he 
threw his body outside of the rail and his leg was run over. 
At another place, plaintiff says that he attempted to get 
out, and his foot got hung. He also stated that he went 
between the cars before they came to a complete stand- 
still; that if he had waited for this, he “never could have 
got'the slack.” The injury occurred before the cars were 
backed on to the side track. 

On motion, the court granted a non-suit. and plaintiff 
excepted. } 


CARROLL vs. THE City or ATLANTA. 


This case, involving a claim to recover damages on account of the 
overflowing of lands lying on a stream below the city water-works, 
is similar, both inits facts and the law bearing on them, to the case 
of Brown vs. The City of Atlanta, 66 Ga., 71, and iscontrolled by it. 
Judgment affirmed. 


February 7, 1385. 


Jackson, Chief Justice. 


[This was a suit against the city of Atlanta to recover 
damages alleged to have been done to crops on land lying 
on a stream below the reservoir of the city water works, by 
letting off water from the reservoir and flooding the land. 
The jury found for the defendant. Plaintiff moved for a 
new trial, which was refused, and he excepted.] 
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Lowe, executor, e¢ al. vs. MANN. 


A bill for the settlement of accounts and to obtain specific perform- 
ance of a contract respecting a lot with the building thereon, is 
not a suit respecting the title to land. The proper venue of such a 
bill is the county of the residence of the substantial defendant ; 
and the joining, as defendant, of two tenants of the real defendant, 
but without seeking any relief against them, will not give jurisdic- 
tion in the county where the land lies. Code, §§4183, 5169 ; 34 Ga., 
53; 50 Id., 288, 290; 37 Id., 346. 

(a.) Want of jurisdiction in the county where the bill was filed ap- 
pearing on its face, it should have been dismissed on demurrer. 
Judgment reversed. 


November 11, 1884. 
Hatt, Justice. 


[Mann filed a bill against Lowe, executor, and others, to 
compel a settlement of accounts made between himself 
and the testator, and a specific performance of a contract 
concerning certain land and improvements in Spalding 
county. ‘The bill was filed in Spalding county. The ex- 
ecutor, who was the only substantial party, lived in Ful- 
ton county. Two other defendants were joined with him, 
who were tenants on the land in controversy, but no relief. 
was prayed against them. A demurrer, for want of juris- 
diction in the superior court of Spalding county, was over- 
ruled. and defendant excepted. 


‘ 


IsBELL vs. STILLWELL. 


1. The motion for a new trial should not have been dismissed. The 
facts show that the trouble arose out of sickness of the presiding 
judge. The movant and his counsel were not in laches. 

2. The first grant of a new trial on evidence not sufficient to sustain 
the amount of the verdict in the opinion of the court below, will 
not be scrutinized by this court, or interfered with, unless there- 
be manifest abuse of discretion. 

Judgment affirmed. 


January 6, 1885. (Head-notes by the court.) 
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[A verdict was rendered against John E. Stillwell in 
favor of Elizabeth Isbell for $200.00, at the August term, 
1883, of Polk superiorcourt. At tle same term, a motion 
for new trial was made out and a rule nis¢ granted, re- 
turnable as soon as counsel could be heard. This order 
continued as follows : 

‘*Tt is further ordered that defendant have until the adjourned ses- 
sion of this court in November next, to make out and file a brief of 
the evidence in the case, and to make such amendments to the mo- 
tion as he may desire, to perfect the same; ordered further, that 
notice of this motion be served on plaintiff or her counsel by that 
time, 22 August, 1883.’’ 

Service was acknowledged August 22,1883. There are 
two entries of filing in the record, the first on September 
28, 1883, and the other on February 21, 1884. The bill 
of exceptions recites that, on February 20, 1884, an order 
was passed, “no previous notice having been given, ‘that 
the counsel for John E. Stillwell have leave now, during 
the February term, 1884, of Polk superior court, to file 
their motion for new trial and the brief of evidence in the 
case ;’” but this order does not appear in the record. On 
February 23, 1884, the following order was passed : 

*‘Tt is ordered by the court, and by consent of counsel, that the 
above motion be, and the same is, hereby continued, to be heard 
then at Rome, Ga., on the third Monday in March, 1884.’ 

Then follows the following order: 

‘This case having been continued, by consent of parties, till this 
day, after argument, it is ordered by the court that a new trial be 
granted. April 15, 18%4.”’ 

On the hearing, counsel for respondent moved to dis- 
miss the motion for a new trial, on the following grounds: 

(1.) Because the motion was not filed during the term 
of the trial, nor was there any order authorizing its filing 
thereafter. 

(2.) Because the motion was filed on September 28, 


1883, in vacation. 
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(3.) Because the brief of evidence was not filed during 
the adjourned term of court, as required by the order. 

(4.) Because the facts did not authorize the filing of the 
motion as an extraordinary motion. 

In connection with this motion, counsel for movant 
therein made affidavit that the August term of Polk Su- 
perior court adjourned August 24, 1883; that the ad- 
journed term met November 12, 1883, and adjourned 
Tuesday, December 4, 1883. The presiding judge certified 
as follows : 


‘* This affidavit considered on the motion of counsel for leave to file 
their motion as an extraordinary motion for a new trial. I was taken 
sick suddenly on Monday evening, but being in the midst of the tria] 
of a case, I came’ back Tuesday morning to the court-room and con- 
cluded it, and adjourned the court at 10 0’clock a. m. of that day, and 
was thereafter confined to my bed three days. I had previously 
announced to the bar my fixed determination to hold the court during 
the whole of that week, and would have done so but for my sickness ; 
and counsel for the movant, who had leave of absence, except for the 
week in which the court was finally (held), knew of my determina- 
tion to so hold the court, and I have no doubt acted on it. The docket 
here was behind, and I regretted extremely that I was forced to ad- 
journ the court before the close of the week. When I adjourned 
court, counsel for the movant were at Rome, and the plaintiff, who 
is only a nominal one, at Etna Iron Works, some nine miles from 
Cedartown. February 20, 1884.’’ 


One of the counsel for respondent in the motion to dis- 
miss (movant in the motion for new trial) made affidavit 
that both of respondent’s counsel were absent by leave of 
court in atendance on the Supreme Court; that the court 
intended to hold through the week; that deponent went, 
on Wednesday, to file the brief of evidence and have the 
motion heard, but found that court had adjourned on ac- 
count of sickness of the judge. 

The court allowed the motion and brief to be filed, over- 
ruled the motion to dismiss, and granted the new trial. 

To this exception was taken]. 
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SmitruH vs. Coker e¢ al. 
[Blandford, J., not presiding.] 


. There was no party defendant in Sumter county, where this suit 
was brought, against whom substantial relief was prayed; and on 
this ground, the court properly dismissed the bill. 

. Besides, the bill was wanting in equity, especially on the score of 
diligence inthe complainant. Such laches equity does not favor. 
Judgment affirmed. 

October 2,1881. (Head-notes by the court.) 


Jackson, Chief Justice. 


[S. W Smith filed his bill in Sumter superior court, on 
January 3, 1881, against F. M. Coker, of Fulton county, 
John R. Worrill, of Sumter county, and J. W. Mize, sher- 
iff of the latter county, alleging, in brief, as follows: In 
1862, Worrill gave to one Parker a mortgage for purchase 
money, covering the land now in controversy, and subse- 
quently this was transferred to Coker. Coker afterwards 
filed a bill against Worrill and his wife to foreclose this 
mortgage, and this resulted in a consent decree, under 
which Coker claims title to the land. He then brought 
ejyectment against the complainant and obtained a judg- 
ment for the land and mesne profits. The sheriff placed 
Coker in possession of the land, and levied on a mule, 
which he was proceeding tosell. Complainant is the real 
owner of the land, having received a deed from Worrill 
in 1872, who held under a regular chain of title from the 
state. Complainant wasin possession for ten years under 
this deed. He admits that ordinarily he would be con- 
cluded by the judgment in the ejectment case, but says 
that he is not so concluded in this case, because, since the 
judgment, he has learned that Barney Parker, to whom 
Worrill gave the mortgage, never owned the land in con- 
troversy, but it was inserted in the deed from Parker to 
Worrill by mistake of the draughtsman, and the land in 
dispute was, in fact, bought by Worrill from another 
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source. Also complainant has learned that Coker col- 
luded with Worrill and paid him a considerable sum of 
money to obtain the consent decree and abandon the place. 
Had the equity cause taken its ordinary course, complain- 
ant would have had a perfect prescriptive title before its 
trial. Complainant did not know of the mortgage from 
Worrill to Parker when he bought, but was informed that 
he was obtaining an unincumbered title. When possession 
of the land was taken from him, there was a growing crop 
upon it, and complainant.was injured by its loss. The 
prayer was that the judgment in ejectment be set aside, 
that Coker be required to account for the value of the 
crop; that the sale of the mule be enjoined, and for sub- 
poena. 

Defendant demurred to the bill for want of jurisdiction 
in Sumter county, and because there was no equity in it. 
Worrill died, and no administration was had upon his estate, 
nor was any representation of it had in the further progress 
of the litigation. The demurrer was sustained and the 
bill dismissed, and complainant excepted. | 


WHITLEY vs. Ramspeck & GREEN. 


. The judge of the superior court has discretion to grant or refuse a 
certiorari in all cases of conflicting evidence, as in a motion for a 
new trial, and where there has been no abuse of discretion, this 
court will not interfere. 

. Evidence offered to show that there might have been a possibility 
of a worthless article, purchased by the plaintiff, entering into and 
depreciating the commodity for the price of which he sues, but 
which does not show that it formed a part of such commodity, 
and affords no reasonable or proper inference that such was the 
fact, was properly rejected. 

Judgment affirmed. 
January 21, 1885. (Head-notes by the court.) 


Hat, Justice. 


[Ramspeck & Green brought suit against Whitley in a 
justice’s court on a note given for guano in 1883, and due 
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in October of that year. The case was appealed to a jury 
in that court and tried on pleas of the general issue, failure 
of consideration and fraud in the procurement of the note. 
The jury found for the plaintiffs, and defendant petitioned 
for a certiorari, alleging that the verdict was contrary to 
law and the evidence, and that the magistrate erred in 
refusing to allow him to prove that in the fall and winter 
of 1882, and the early part of 1883, the plaintiffs went to a 
place called Lithonia, and bought up all the refuse and 
waste guano, which could not be sold to farmers, and had 
# re-sacked in good, new sacks in their name. Defendant 
claimed that this “might go to show of what worthless 
material and stuff plaintiffs’ guano might be composed of.” 
The presiding judge refused the writ of certiorari, on the 
ground that no error was made clearly to appear. De- 
fendant excepted. | 


Coteman & Company vs. CARHART, surviving partner, e¢ a/. 


\ 

1. Ordinarily mortgages executed the same day have equal liens on 
the mortgaged property, without regard to fractions of a day. 

2. But where facts apparent on the faces of the mortgages show that 
it was the intention of the parties to give the preference to one 
over the others, that lien so preferred will be enforced, though all 
were executed the same day. 

. Thus, where one of the mortgages, all given on land for purchase 
money, makes no reference at all to any of the others on its face, 
and the others on their faces refer to it as already in existence, and 
it, so referred to, is made to secure the note first falling due, the 
intention of the parties to prefer it, may be gathered from these 
facts apparent on the face of the papers. 

. Where the consideration of the first mortgage was money borrowed 
to lift the lien of a former older mortgage which covered the entire 
land, and that older mortgage was thus satisfied in order that the 
subsequent mortgages might take effect free from its encumbrance, 
and where previous mortgages, drawn by eminent counsel, express- 
ly and in terms making all the mortgages equal inlien on the prop- 
erty, were not used but rejected, and these, recognizing the exist- 
ence of the first of the series, were used, and where the facts dis- 
closed generally by the evidence indicate with great force that the 
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truth and equity of the case are reached by the verdict and de- 
cree, this construction put on the mortgages by the presiding judge 
will be more readily approved. (Head-notes by the court.) 

. The record in this case was sent up in thirteen parts, none of which 
were certified. Attached to the front of the bill of exceptions was 
a certificate that ‘‘ the within and foregoing parcel contains the 
original bill of exceptions and complete transcript of the record of 
said case.’’ The case stood for hearing on the Pataula circuit. 
Before this was reached, and at the beginning of the argument of 
cases on the Oconee circuit, counsel for plaintiff in error applied 
for and obtained the following order: ‘‘It appearing to the court 
that the bill of exceptions and the transcript of the record in this 
case are not properly certified by the clerk of the superior court of 
Clay county, on motion, it is ordered that counsel for plaintiff in 
error have leave to withdraw the same from the files of this court, 
that the same may be properly certified by said clerk.’’ (Rep.) 
Judgment affirmed. 


October 2, 1884, 


Jackson, Chief Justice. 


Irwin e¢ al. vs. McKniaut. 


The rule is well settled in this court that the first grant of a new 
trial will not be disturbed unless the evidence demand the verdict 
under the law. In this case it does not. 

Judgment affirmed. 


December 2, 1884. (Head-note by the court.) 


Jackson, Chief Justice. 


Bryan vs. THE StaTE oF GEORGIA. 


1. There was no error of which the defendant could complain in charg- 
ing that ‘‘when the testimony relied on to convict was entirely 
circumstantial. it should be so strong as to exclude every reason- 
able hypothesis but that of his guilt; that it must be sufficient in 
law to remove all reasonable doubt; that if there was any other 
reasonable hypothesis upon which it could be placed, then there 
would be room for reasonable doubt, and if they had a reasonable 
doubt, it was their duty to give the defendant the benefit of it and 
to acquit him; but whether the testimony be positive or circum- 
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stantial, if it removed from their minds all such reasonable doubt, 
then it would be sufficient to authorize them to convict.’’ Hop- 
kins’ Penal Laws, §§474, 475, 476, 489, 2093. 

2. There was no error in charging on the defence of alibi, that if it 
was shown that the defendant was at a place that rendered it im- 
possible for him to have taken the cotton alleged to have been 
stolen, then he could not be found guilty, but this should be shown, 
in order to render this defence complete and perfect. When taken 
in connection with the charge as to circumstantial evidence and 
the effect of reasonable doubts, the charge was fair and just. 34 
Ga., 110, 114, 117 ; 59 Id., 142; 63 Id., 85, 88, 89; 65 Id., 756, 759; 
70 Id., 651. 

. Under a charge of larceny, the evidence showed that the stolen 
cotton was traced to the vicinity of the defendant’s residence, and 
was hidden in a pine thicket near by; that the wagon and human 
tracks, which led to the point where the cotton was deposited, led 
also from that place to the defendant’s house ; that one of the foot- 
prints corresponded with his tracks, which had some marked pe- 
culiarities, and the impressions made by the wheels of the wagon 
strongly resembled those made by the wheels of one of the wagons 
found where the defendant lived ; and that no other person dwell- 
ing there had so large and peculiar afoot as he. In his statement, 

_ he failed to explain these facts: 

Held, that a conviction was warranted by the evidence. 

Judgment affirmed. 


_ October 21, 1884. 


HA, Justice. 


McALIsTER vs. THE STATE OF GEORGIA. 


. Where a ground of a motion for new trial, based on the admission 
of evidence, was not verified, and the record does not show that 
the evidence was objected to, the ruling thereon cannot be consid- 
ered by this court. 

. There was sufficient evidence to sustain the verdict, and the pre- 
siding judge being satisfied, this court will not interfere. 

. Where it was in issue whether the defendant discharged a gun at 
another with the intent to kill, or whether.the gun was discharged 
accidentally, and the court in his charge instructed the jury sev- 
eral times that, in order to convict the accused, they must be sat- 
isfied that he shot at the prosecutor with intent to kill and murder 
him, and also that, to convict, if the killing had taken place, it 
must have been murder, and gave fully in charge the law of mur- 
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der, malice, reasonable doubts, etc., if the charge was not as full 
as the accused thought it ought to have been, he should have re- 
quested a further charge; especially as the jury might have ac- 
quitted him under the charge given on his own theory of the de- 
fence. 

Judgment affirmed. 


January 21, 1885. 


B.LANDFORD, Justice. 


SPENCE vs. DENTON é¢ al. 


A bill alleged, in brief, as follows: Complainant and another pur- 
‘ chased a lot as tenants incommon. It was then worth $200.00, 

but is now worth $500.0, and $50.00 per annum for rent. The 
co-tenant died, and his interest in the land was put up at adminis- 
trator’s sale. Complainant would have bought, but one D. repre- 
sented that he wished to buy the undivided interest, and complain- 
ant did not bid. D. and one W. combined together, and succceded 
in buying the half interest for $35.00. On the same day, D. went to 
complainant «nd represented that if he had complainant’s half 
interest, he could sell the land for $500.00, and complainant ac- 
cordingly made hii a deed. Subsequently an ejectment suit was 
brought by a stranger against complainant and the administrator 
of his original co-tenant. D. and W. went to complainant and 
advised him toemploy an attorney to deferd the title, which he did, 
and paid fees therefor. Complainant offered to compromise the 
ejectment suit by paying $100, and this offer was afterwards ac- 
cepted. He notified D. and W. by letter, supposing that they 
would pay one-half of the amount, but received no reply. Subse- . 
quently he learned that W. had paid the $100 to the ‘attorney for 
plaintiff in ejectment, and had taken the title of the plaintiff. D. 
refuses to relinquish the deed made to him by complainant for the 
purpose of effecting a sale, and has fraudulently transferred it to W. 
Collusion and fraud on the part of D. and W. are charged. Fifty 
dollars is tendered to reimburse them for one-half the money paid 
to purchase the outstanding title. The prayer was to compel them 
to make to complainant a title to a half interest in the lot: 

Held, that there was equity in the bill, and a demurrer thereto should 
not have been sustained. 
Judgment reversed. 
December 19, 1884. 


JACKSON, Chief Justice. 
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Littlejohn vs. The Central Railroad; Crowell vs. The State of Georgia. 


LITTLEJOHN vs. THe CENTRAL RAILROAD. 


A mother brought her action against a railroad for the homicide of her 
minor son. The evidence for the plaintiff made the following case : 

She lived in Russell county; Alabama; her son, who was eighteen 
years old, went to Atlanta to gointo business as a butcher, but 
hired himself to defendant as a switchman and car-coupler; whiie 
he was engaged in shoving a car from a side track to a main track, 
he was caught between the tender of the engine and a car, and 
crushed to death; he was looking towards the engine, when he 
should have been looking ahead at the car before him; if he had 
been at the place where he should have been, he would not have 
been hurt ; no negligence was shown on the part of the defendant’s 
servants or agents: 

Held, that a verdict for the defendant was demanded by the evidence; . 
and even if there had been any slight errors committed by the 
court, this would not work a reversal; but the charge of the court 
was a correct exposition of the law as applicable to this case. 
vudgment affirmed. 

January 21, 1885. 


BLANDFORD, Justice. 


CROWELL vs. THE StaTE OF GEORGIA. 


The verdict was warranted by the evidence. 

. Where it appeared that certain pigs, for the larceny of which the 
defendant was indicted, were found in the possession of a person 
who testified to having purchased them from the accused, and that 
the owner sued out a possessory warrant for them and notified the 
accused that he intended to carry the sow, whose litter the pigs 
were, up to the trial of the possessory warrant, to see if she would 
recognize the pigs, it was admissible for him to testify that the 
sow was killed on the following night. 

Evidence that another than the defendant was in jail under an 
accusation by the same prosecutor for hog-stealing was inadmissi- 
ble, where it appeared that the hogs, which such other party was 
charged with having stolen, were not the same as those for the 
larceny of which the defendant was indicted. 

The charge was full and fair, and correctly stated the law of the 
case. . 

Judgment affirmed. 

October 21, 1884. 


BLANDFORD, Justice. 
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Story & Brother vs. Walker; Murray vs. Purdy; etc. 


Story & BrorHer vs. WALKER. 


The law of this case having been settled in 64 Ga., 614, and, on a sec- 
ond trial, the jury having found for the plaintiff, the presiding 
judge having refused to grant a new trial, on the ground that the 
verdict was contrary to law and evidence, and the evidence being 
sufficient to support the verdict, this court will not interfere. 
Judgment affirmed. 


December 2, 1884. 


Jackson, Chief Justice. 


Murray vs. Purpy. 


Where a suit was brought for services rendered, and the opinions of 
the witnesses sworn differed as to the value of such services, and 
the jury found a medium sum between the extremes of testimony, 
and the presiding judge approved the finding, this court will not 
interfere. . 

Judgment affirmed. 


January 6, 1885. 


Jackson, Chief Justice. 


JOUNSON vs. CENTRAL RAILROAD. 


Where suit was brovght against ‘‘the Central Railroad and Banking 
Company,’’ and a motion was made to dismiss the case on the 
ground that there was nosuch corporation, an amendment, adding 
the words, ‘‘ of Georgia,’’ to the name of the defendant, should 
have been allowed. 14 Ga., 277. 

(a.) The act of 1850, which declared that all misnomers in writs, pe- 
titions, bills or other judicial proceedings on the civil side of the 
court might be amended and corrected on motion instanter, was 
not limited or restricted by the insertion of the words, ‘‘ whether 
in the christian or surname,”’ in §3483 of the Code. The term, 
‘christian name,”’ is used in the sense of given name, and in- 
cludes the name given to a corporation by the legislature. 
November 11, 1884, 


BLANDFoRD, Justice. 
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Avera et al. vs. Tool, McGarra & Toudee; Wilkerson ts. The State of Georgia. 


Avera et al. vs. Toot, McGarran & ToupEE. 


. On the only plea filed, that the fertilizer, for the purchase price of 
which suit was brought, was worthless, the evidence was conflict- 
ing; there was enough to sustain the verdict, and the presiding 
judge did not abuse his discretion in refusing to disturb it. 

. In order to maintain a suit for the price of fertilizers, it was not 
necessary for the plaintiffs to allege and prove that the fertilizer 
sold had been inspected, tagged and branded; and a motion for 
non-suit, on the ground of the want of such proof, was properly 
overruled. The want of inspection, tagging and branding is mat- 
ter for plea, and the burden of proving it rests on the defendant. 
Code, §3758. 

Where a jury were allowed by consent to disperse after finding a 
verdict, and the foreman was allowed to return it into court on 
the next morning, if, upon its return, it was found not to have 
been signed, there was no error in directing the foreman to sign 
it. The failure to sign it amounted at most to a mere informality, 
which was properly amended. 17 Ga., 361; Code, $3567 ; 24 Ga., 
92; 14 Id., 18. 

Judgment affirmed. 

October 2, 1884. 


Hat. Justice. 


WILKERSON vs. Tue STaTeE oF GEORGIA. 
[Jackson, C. J., not presiding, on account of providential cause. ] 


It is error for the court to cause twelve jurors to be sworn upon their 
voire dire and examined together touching their competency, or- 
dering such as disqualified themselves to stand aside, and putting 
upon the prisoner each of those pronounced competent, as his 
name was called. Each juror called should be disposed of and 
either accepted or rejected before another is presented to the ac- 
cused; and more than one cannot be examined on their voire dire 
atone time. 65 Ga., 430, 432; 60 Id., 367; Code, §§4681, 4684. 
Judgment reversed. 


October 2, 1884. 


Hatt, Justice. 
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Wilson vs. Dunnegan; Elsinger, administrator, vs. Beytagh et al.; etc. 


WILSON vs. DUNNEGAN. 


. The only issuein this case was whether the deed relied on by the 
plaintiff in ejectment was given as a conveyance, or only as a se- 
curity for money loaned ; and there was sufficient evidence to au- 
thorize the finding of the jury on that issue. 

. The charge was a full, fair and impartial exposition of the law 
applicable to the issues made by the parties 
Judgment affirmed. 


September 9, 1884. 


BLANDFORD, Justice. 


ELsIncerR, administrator, vs. BeyTaGH e¢ ai. 


. Where trover was brought by an administrator to recover a bond, a 
defendant in the suit was incompetent as a witness to testify that 
the plaintiff’s intestate during her life had given the bond to such 
defendant. Code, §3854; 71 Ga., 66. 

. There was no abuse of discretion in granting a first new trial in 
this case. 

Judgment affirmed. 
Deceinber 19, 1884. 


BLANDFORD, Justice. 


Cox vs. Mercer & Company. 


Where exceptions were filed to an award returned and entered on 
the minutes, on the general ground that it was the result of acci- 
dent or mistake on the part of the arbitrators, and the attempted 
specifications under this ground were vague and loose, and the evi- 
dence before the arbitrators was not given, and no full data were 
given from which the court could accurately. determine whether — 
such mistakes, in fact, existed, a demurrer to such exceptions was 
properly sustained. 38 Ga., 135; 39 Id., 678; 44 Id., 370; 63 Id., 
752; 64 Id, 582; 44 Id., 585; 48 Id., 421. ' 

Judgment affirmed. 


October 2, 1884. 


Hatt, Justice. 
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Terry ve. Bank of Americus; Hill vs. The State of Georgia; etc. 


Terry vs. BANK oF AMERICUS. 


[Jackson, C J., did not preside, on account of providential cause. | 


The evidence being conflicting as to whether the note sued on in this 
case was given in payment of another note, or was a mere memo- 
randum and without consideration, and the jury having found for 
the plaintiff, and the presiding judge having refused a new trial, 
this court will not interfere. Code, §2740; 59 Ga., 701. 

Judgment affirmed. 


October 2, 1884. 


Hatt, Justice. 


Hitt vs. Toe State oF GEORGIA. 


1. The verdict is supported by the evidence. 

2. Newly discovered testimony, the object of which is to impeach the 
state’s witnesses, cannot work a new trial after one verdict, much 
less after two. 

Judgment affirmed. 


September 9, 18°4. 


Jackson, Chief Justice. 


Carson vs. SHELDON. 
{Hall,J., did not preside in this case. ] 


Where a bill sought to restrain the enforcement of a judgment at law, 
“ and open it for defences which could have been set up at law, and 
it appeared that the suit was on a promissory note, and that no 
plea or defence of any sort was filed; that the complaint was that 
the defendant in the suit was prevented from defending by some 
efforts at compromise, although he was present and made no de- 
fence ; and whereall fraud was sworn off by the answer and depo- 
sitions, and the equity of the bill, if any, was thus fully met, the 
case was one of disputed facts, and the discretion of the chancellor 
in refusing an injunction will not be controlled. 
Judgment affirmed. 


October 21, '884. 


Jackson, Chief Justice. 
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Sulter vs. Brooks et al.; Hickman, executor, vs. Hickman et al. 


SuLTER vs. Brooks et ai. 


1. Where five garnishees, under proceedings against the same defend- 
ant, each answered that he owed the defendant nothing, and each 
prayed to be allowed five dollars as expenses of making the an- 
swer, and a joint judgment was rendered in their favor against the 
plaintiff for twenty-five dollars, and he thereupon excepted, the 
writ of error will not be dismissed on the ground that the case of 
each garnishee was separate, and should have been brought up by 
a separate writ of error. 

. If a garnishee truly answers that he owes the defendant nothing, 
and if he had incurred any expenses in making such answer, the 
amount so incurred shall be taxed in the bill of costs under the 
approval of the court, and shall be paid by the party cast in the 
suit, as other costs are now paid. A judgment is necessary to ap- 
prove it; and where, in such a case, the expenses of answering 
were fully proved, and no contesting testimony was offered, a judg- 
ment for the amount so proved was proper. 53 Ga., 28; Code, 
§3549. - 

Judgment affirmed. 
January 6, 1835. 


Jackson, Chief Justice. 


Hickman, executor, vs. Hickman e¢ al. 


Where an executor is sued as such, and is called upon to defend solely 
the title of the estate, he may appeal from the court of ordinary 
to the superior court without paying costs and giving security; 
but in no other case can he doso. Therefore, where an executor 
was cited to appear and settle his accounts and pay over to the 
legatees the amounts to which they were entitled, and from the 
judgment rendered, the executor desired to take an appeal, he - 
could not do so without paying costs and giving security; and an 
appeal taken without such requisites was properly dismissed. 
Code, §§3622, 3624; 45 Ga., 480; 60 Id., 326. 

(a.) It appearing that this writ of error was prosecuted for delay 
only, ten per cent damages are awarded against the plaintiff in: 
error. 

Judgment affirmed. 


November 11, 1884. 


Hatt, Justice. 
v 74-26 
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Lowe, executor, vs. Wallace; Galliher vs. Smith et al.; etc. 


Lowe, executor, vs. WALLACE. 


Where, on the hearing of a certiorari, it appeared from the record 
that the bond given by the applicant for the writ was never ap- 
proved by any one, the certiorari was properly dismissed. Hester 
vs. Keller, (present term). 

Judgment affirmed. 


January 21, 1885, 


BLANDFORD, Justice. 


GALLIHER vs. SMITH ef al. 


This court never interferes with the first grant of a new trial, where 
the evidence is conflicting; and the verdict in this case being de- 
cidedly and strongly against the weight of the evidence, a new 
trial was properly granted. 

Judgment affirmed. 
December 19, 1884. 


Hatt, Justice. 


JOHNAMSEN vs. TARVER, CASHIN & CoMPANY. 


Where the defendants in a bill in equity demurred thereto, and also 
filed an answer in the nature of a cross-bill against complainant, if 
the demurrer was sustained and the bill dismissed, it carried the 
cross-bill with it; and it was error in the court to dismiss the bill 
but retain the cross-bill for trial. 

Judgment reversed. 


December 2, 1884. 


BLANDFORD, Justice. 


Apcock et al. vs. Watts et al. 


There was no abuse of discretion in refusing to grant an injunction 
in this case, the facts being in dispute. 
Judgment affirmed. 


January 21, 1885. 


Hatt, Justice. 
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Kibbee & Martin, Jn re.; Blackwell ve. The State of Georgia; etc. 


Krppez & Martin, Jn re. 


1. The attorneys representing one side of a case sued out interrogato- 
ries, which were returned by express, instead of mail, and this ne- 
cessitated a re-execution ; the attorneys took them for re-execution, 
not leaving the answers in court, and refusing to let the attorneys 
on the other side of the case have or examine the answers. A 
rule was brought against them, and the court ordered the answers 
to be left for inspection and examination by the adverse counsel, 
under pain of contempt. The attorneys holding the answers ex- 
cepted : 

Held, that this proceeding was ancillary to the main case, and inter- 
locutory, and was not such an issue or final judgment as can be 
brought to this court. 

2. The judgment wasright. It has always been the law and practice 
to leave the answers in court (or copies, before the adoption of the 
rule of court), when the interrogatories are taken out for re-execu- 
tion; and an improper or illegal return of interrogatories necessi- 
tates a re-execution as well as any other defect in the execution 
proper, if the return be not strictly a part of the execution. 35th 
Rule of the Court; 13 Ga., 188. 

Writ of error dismissed. 


September 16, 1884. 


Jackson, Chief Justice. 


BLACKWELL vs. THE STATE OF GEORGIA. 


Where exception was taken to the refusal of a motion for new trial, 
and it appeared that the brief of evidence, though agreed upon by 
counsel as correct, was never approved and ordered filed by the 
presiding judge,.and that neither the truth of the grounds of the 
motion nor the correctness of the charge set out therein were ¢er- 
tified to, but that the presiding judge, in the rule nisi, declared 
that he would approve ‘‘so much thereof as the court thinks 
proper,’’ but did not do so, and the motion was passed upon by 
another judge, its refusal will not cause a reversal. 

(a.) The evidence not only sustained, but required, the verdict. 
Judgment affirmed. 


January 21, 1885. 


HAtt, Justice. 
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Moseley vs. The State of Georgia; Smith rs. Smith et al. 


Mosetey vs. THe State or GEORGIA. * 


. Where a motion was made for a continuance on account of the ab- 
sence of a witness, by whom the accused expected to prove that 
he was hired to haul the cotton which he was charged with having 
stolen, and the person who subpcenaed the witness testified that 
the latter stated that she knew nothing about the matter, there 
was no abuse of discretion in refusing a continuance. 

. In order for the striking of a pleain abatement to furnish a ground 
for reversal, it must affirmatively appear that such plea was filed 
before arraignment; otherwise it will be presumed that the judg- 
ment of the court was right, and that the plea was filed after ar- 
raignment 

. Where an indictment for stealing cotton was in the usual form of 
an indictment for simple larceny, it was not demurrable because 
it did not allege that the cotton was stolen, taken and carried away 
from a place where it was stored. The words, ‘‘from any place 
where the same may be stored,’’ simply mean any place where 
the same may have been placed or located. The intention of the 
act of 1881 (Acts 1880-1, p. 150) was merely to increase the penalty 
for stealing baled cotton, and to make it a felony instead of a mis- 
demeanor. Code, §4419(a). 


October 21, 1884, 


BLANDFORD, Justice. 


Situ vs. Smita et ai. 


A bill to reform a deed alleged that all the parties intended for the 
land to be conveyed to the defendants, reserving the timber there- 
on to complainant ; that a scrivener was selected to draw the deed, 
with instructions to draw it so as to carry out this intention; that 
the scrivener by mistake drew the deed so as to convey the land 
and its appurtenances to the defendants, without any reservation of 
the timber ; that complainant was ignorant, illiterate and unable to 
read or write; that he signed the deed, supposing the timber had 
been reserved to him, and did not discover the mistake until some 
time thereafter, and that the mistake was mutual: 

Held, that there was equity in the bill, and it was not demurrable. 
Code, §§3112, 3117, 3123. 

Judgment reversed. 
December 19, 1884. 


BLaANpDFoRD, Justice. 
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Bryant & Lockett vs. Simmons; Hawkins et al. vs. Gibson, Son & Company. 


Bryant & Lockett vs. Simmons. 






[Jackson, (. J., did net preside in this case, on account of providential cause.] 





After the evidence had closed, the arguments had been completed, 
and the jury had been charged with the case and retired for con- 
sultation, the court took a recess until the next morning, at the 
same time remarking that he would receive the verdict, if it was 
agreed upon at any time before eleven o’clock that night. The 
jury not agreeing, the judge, during the recess, and before eleven 
o’clock that night, in the absence of the parties on one side and 
their counsel, and without their consent, had the jury brought 
into the court-room, and delivered another charge to them on the 
main points in the case: 

Held, that this was error, and will necessitate a new trial. The an- 
nouncement of the court was notice that nothing more would be 
done in the case during the recess than to receive the verdict, and 
parties had the right tc act upon this and absent themselves. 1 
Ga., 200; 1 Pick., 337; 124 Mass., 567; 8 Ohio St., 210. 
Judgment reversed. 

October 2, 1884. 


















BLANDFORD, Justice. 







HawkIns et al. vs. Gipson, Son & Company. 










1. Where one agreed to consign goods to another, who was to sell 
them on commission or per cent, so that they should net the con- 
signor certain prices, and when sold the amount thus charged was 
to be paid over to the consignor within —— days, or deposited ina 
named bank, the meaning of such contract was that the money 
was to be paid within a reasonable time, or such time as the par- 
ties might thereafter agree upon. Therefore, where the consignee 
made a note with a surety thereto, and deposited it as a collateral 
security for the performance of this contract, the fact that, after _ 
the consignee was in default, the consignor took from him several 
promissory notes due at different times for the amount of his indebt- 
edness, and aiso a mortgage to secure the same, did not release 
the surety on the collateral note. 

2. The other questions in this case were decided when it was formerly 
before this court, as reported in 69 Ga., 354. 

Judgment affirmed. 
November 11, 1884. 


















BLANDFoRD, Justice. 
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Parr vs. The State of Georgia; Renfroe vs. Wynne. 


Parr vs. THE STATE OF GEORGIA. 


. Upon the plea that a person whose name was indorsed upon the 
indictment as the prosecutor was not in fact so, and that this had 
been done without his knowledge or consent, the charge was 
proper and the verdict was authorized by the evidence. 

(a.) There was no error in charging on this issue, under such a plea 
in abatement as follows: ‘‘ If the fact is that this gentleman, 
whose name is indorsed on the bill of indictment as the prosecu- 
tor, was the person assaulted ; that he furnished the testimony in 
part upon which the grand jury found a true bill; if he authorized 
those proceedings in that way, it would be sufficient, in the ab- 
sence of any disclaimer on his part; in other words, it is not 
necessary that he should have given directions to the solicitor 
general to prepare this bill of indictment, or that he should have 
authorized him in express terms to put his name on the back of it. 
If it is done with his consent, if it is done without any disclaimer 
on his part, if he was the party assaulted, and if he furnished the 
testimony in part upon which the indictment was found, it is suffi- 
cient ; and if these be the facts, you should find against the plea in 
abatement.”’ 

. On the issue of guilt or innocence, the charge was full and fair, 
and the evidence supported the verdict. 

Judgment affirmed. 


December 2, 1884. 


BLaNnpForD, Justice. 


RENFROE vs. (WYNNE. 


1, After a verdict had been rendered in a case in favor of the plaintiff, 
and after the defendant had made a motion for a new trial, but 
during the term of court at which the trial was had, the plaintiff 
presented and had certified by the presiding judge what purported 
to be exceptions taken pendente lite to certain rulings made and 
certain charges given and refused during the trial. A new trial 
was granted, and plaintiff excepted. In the Supreme Court, coun- 
sel for piaintiff in error moved to assign error on the rulings set 
out in the exceptions so tendered and certified : 

Held, that such exceptions were not pendente lite within the meaning 
of the law, and the motion to assign error must be refused. The 
intention of the legislature was to make exceptions pendente lite 
interlocutory, while the bill of exceptions, on which a writ of error 
was to be prosecuted and returned to this court, would lie only to 





SEPTEMBER TERM, 1884, 407 


Wilcox, Gibbs & Company vs. Aaron; Gay vs. Parker. 


matters occurring on the final trial, or to such as would have re- 
sulted in a final disposition of the case. To avail herself of the 
errors set forth in the exceptions filed pending the motion for new 
trial, plaintiff in error should have done so by specifying them in 
the bill of exceptions taken to the grant of the new trial. Code, 
§§4354, 4250. 

(a.) This does not conflict with the cases in 68 Ga., 578; 69 Id., 726, 
678, 525; 64 Id., 684, 685, 686, if the context in those cases be con- 
sidered. 

2. There was no abuse of discretion in granting a new trial in this 
case. 

Judgment affirmed. 
October 21, 1884. 


Hatt, Justice. 


Witcox, Grpss & Company vs. AARON. 
> 


A motion for new trial, on the ground that the verdict is strongly and 
decidedly against the weight of the evidence, is addressed to the 
sound discretion of the judge of the superior court, and this court 
will not review or control his discretion in refusing a new trial, if 
there is enough evidence to sustain the verdict. 

Judgment affirmed. 
December 2, 1884. 


BLANpFoRD, Justice. 


Gay vs. PARKER. 
[Jackson, C. J., did not preside, on account of providential cause.] 


This court has no discretion to grant new trials, but such discretion 
is vested in the judges of the superior courts. Where there is no 
evidence to sustain the verdict, the law demands a new trial, and 
this court will declare the law. Butif there is any evidence to 
sustain the verdict, the motion for new trial on that ground is ad- 
dressed to the discretion of the court below, and this court will 
not interfere. 

Judgment affirmed. 
October 2, 1884. 


BLANDFORD, Justice. 
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N. V. & M. Lawrence vs. Hix & High; etc. 


N. V. & M. Lawrence vs. Hix & Hiau. 


One of the firm of N. V. & M. Lawrence made affidavit to foreclose a 
lien for advances, stating ‘‘ that Jno. White, of the 962nd district, 
G. M., of said county, was and is the tenant for the year 1882 of 
said N. V. & M. Lawrence, he having cultivated the lands of said 
N. V. & M. Lawrence under a contract of rent by which said White 
pays to said firm one-third of the corn and one-fourth of the cotion 
grown on said lands ; that during said year, and while the relaticn 
of landlord and tenant, as aforesaid, existed, the said N. V. & M. 
Lawrence furnished to said White supplies and articles necessary 
for, and to enable the making of said crop, to-wit, one mare, for 
the sum of $85, for which amount said firm claims a landlord’s 
lien on the portion of said crops, corn and cotton belonging to said 
White; that said amount is due and unpaid; and that since the 
same became due, the said N. V. & M. Lawrence have demanded 
payment of the same from said White, which he refused, and still 
refuses to make ; and that this proceeding, by affidavit to foreclose 
said lien, is begun within twelve months trom the time the said 
sum became due :”’ 

Held, that such affidavit was in substantial compliance with the 
statute upon which it was founded, and was sufficient. Code, 
§1991. 

Judgment reversed. 


November 11, 1884, 


BLANDFORD, Justice. 


WoRrTHINGTON vs. WESTERN AND ATLANTIC RAILROAD. 


[Jackson, C. J., not presiding.] 


1. Where the bill of exceptions states that the certiorari was sustained 
on a special ground, but the order contained in the record sustains 
the certiorari generally, without specifying any reason therefor, 
the latter will control. 

2. There was no abuse of discretion in sustaining the certiorari and 
ordering a new trial in this case, the evidence being conflicting. 


Judgment affirmed. 
December 2, 1884. 


Hatt, Justice. 
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Whiteley vs. Alston et al.; The Mayor, ete., of Brunswick vs. Moore, executrix. 


WHITELEY vs. ALSTON ef ai. 


There was no abuse of discretion in granting a new trial in this case. 
Judgment affirmed. 
October 2, 1884, 


BLANDFORD, Justice. 


Tue Mayor, etc., or Brunswick vs. Moore, executrix. 


Complaint was brought on an open account, and the case was sub- 
mitted to the presiding judge, without a jury, by agreement. The 
facts were agreed on, except certain provisions of the ordinances 
of the city of Brunswick, which were introduced in evidence. The 
judge rendered judgment for the plaintiff for a specified amount. 
Defendant excepted, and assigned error in the following words: 
‘‘ Defendant in said case exeepted, ane now excepts, to eaid judg- 
mert, and assigns the same as error: 

Held, that this was too general an assignment. It should have stated 
-wherein the error cf such judgment consisted, and shown whether 
it attacked the amount of the finding, or the judgment as finding 
on facts or on law. Hall et al. vs. Huff et al., infra. 

Writ of error dismissed. 


January 21, 1885. 


Hatt ef al. vs. Hurr et al. 


A bill was filed to cancel a number of deeds to real estate, held by 
different persons, or to recover damages against the makers of the 
deeds, in case they were not cancelled. On the trial, the jury 
found a verdict in answer to certain special questions 1n respect 
to fraud, notice, etc. The decree adopted the findings of the jury, 
and adjudged the title of the defendants good against the com- 
plainants. Exception was taken to this, and the assignment of 
error was as follows: ‘‘To which judgment and decree the com- 
plainants excepted, and now except, and assign the same as 
error :”’ 

Held, that such an assignment of error was too general. It is incum- 
bent on the plaintiff in error to specify plainly the decision com- 
plained of, and the error alleged to exist therein ; and unless this 
is done, the case cannot be considered by this court. Code, §4261; 

. Higgins vs. Cherokee R. R. Co., 73 Ga., 149; 60 Id., 407. 
Writ of error dismissed. 
January 21, 1885. 
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en 
Traynham & Ray vs. Brown; Harris vs. Harrold, Johnson & Company; etc. 


TRAYNHAM & RAy vs. Brown. 


A bill was filed against two defendants, one a resident and the other 
a non-resident. Service was perfected on ;the non-resident by 
publication, and personally on the resident. On demurrer by the 
latter, the bill was dismissed and complainants excepted. Service 
of the bill of exceptions was acknowledged by attorneys represent- 
ing the resident defendant, and an entry was made by the sheriff 
that the other defendant could not be found, lived out of the state, 
and had no attorney on whom to make service : 

Held, that, in order to give the Supreme Court jurisdiction, the bill 
of exceptions must be served in some one of the ways pointed out 
by the statute. No provision is made for an entry of non est in- 

ventus; and, on motion, the case will be dismissed 
Writ of error dismissed. 
January 13, 1885. 


Harris vs. Harrotp, Jounson & Company. 


Where an attorney, representing a plaintiff in error, is not present to 
represent his case on its call, but desires to present it to the court 
by abstracts and briefs filed with the clerk, he must accompany 
the same with the costs of this court, unless a proper affidavit in 
forma pauperis appears in the record. Therefore where, on the 
call of a case, the attorney for the plaintiff was absent, having 
filed briefs with the clerk of the Supreme Court, but had not sent 
to the clerk the costs, and the only affidavit contained in the re- 
cord was that the plaintiff was ‘‘unable from his poverty to pay 
the costs and give the security for the eventual condemnation 
money,’’ instead of stating his inability disjunctively, as required 
by the statute, the case was dismissed. Code, $4280. 

Writ of error dismissed. 


September 24, 1884. 


Tuomas vs. Repparp & WALTER; COHEN vs. THIGPEN. 


Where an acknowledgment of service is made on a bill of exceptions 
after it has been filed in office, the writ of error will be dismissed, 
although the entry states that “‘due and legal service’’ is ac- 
knowledged. 

Writ of error dismissed. 


- December 8, 1884, 
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Perry vs. The Central Railroad; McColers vs. The State of Georgia. 


Perry vs. THE CENTRAL RAILROAD. 
[Jackson, C.J., having been of counsel, did not preside in this case.] 


1. On December 12, 1883, Judge Carswell, of the Middle circuit, who 
had presided in Bibb superior court on the trial of a case, signed 
a bill of exceptions in such case, the certificate being in the usual 
form. Immediately after this certificate appears the following: 

‘*T certify that, after signing this bill of exceptions on the 12th of 
December, 1883, it was sent by me to plaintiff’s counsel at Macon 
on the 17th of December, 1883, by express, at their request; and 
being informed by the plaintiff’s counsel that the bill was received 
by them after the ten days in which service on counsel is required 
to be made, I hereby, within sixty days from the date of said de- 
cision, again sign said bill of exceptions, and adopt the foregoing 
ceriificate for that purpose. R. W. CarswE LL, 

Jan. 14, 1884. Judge presiding.’’ 

Service was acknowledged on January 23, 1884, reserving the right 
to except to the judge’s certificate : 

Held, that the writ of error will be dismissed on motion. 

2. This case is controlled by that of Williams, ws vs. Clarke, 
judge, 70 Ga., 405. 
Haut, J. 


8. After a judge has signed a bill of exceptions, he has exhausted 
his statutory power with respect thereto, and he cannot subse- 
quently alter or re-certify the same. When a bill of exceptions is 
signed by the presiding judge, the writ of error is thereby com- 
pleted, and further jurisdiction of the case is lost by the superior 
court and passes to this court. 

BLANDFORD, J. 
Writ of error dismissed. 
October 9, 1884. 


McCo.ers vs. THE STATE OF GEORGIA. 


[Jacksor, C. J., not presiding, on account of providential cause.] 


Where a misdemeanor was tried in a county court, and from the 
judgment therein a certiorari was taken to the superior court, and 
upon its dismissal the defendant excepted, the bill of exceptions 
should have been served upon the solicitor general of the circuit, 
and not upon the solicitor of the county court; and for a failure 
to serve the solicitor general, the writ of error will be dismissed, 
Writ of error dismissed. 


September 23, 1884, 
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Poppell vs. Thigpen; Harper vs. Burks. 


PoprreLt vs. THIGPEN. 


Where a material part of the evidence set out in the bill of excep- 
tions, filed to the grant of a non-suit, is erased, without any note 
thereof or statement that it was made by the judge or by counsel 
before signing; and where the only assignment of error in the bill 
of exceptions shows on its face that it was written over something 
which had first been written and then erased, without any iden- 
tification by the judge, there being one other interlineation which 
the judge certifies was made by him, the writ of error will be 

dismissed. 
Writ of error dismissed. 


f December 38, 1284, 


Harper vs. Burks. 


The judge’s certificate to a bill of exceptions was dated ‘‘March 
term, 1884,’’ of Clayton superior court. From an agreement of 
counsel, it appears that the March term adjourned on March 12. 
‘Due and legal’’ service of the bill of exceptions was acknow!l- 
edged on April 8: 

Held, that the service was too late. 

Writ of error dismissed. 


January 6, 1885. 





